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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

% % % % % % %k % * * * *

IN TEE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO.12016~-s41G BY Don L. Brown )

)

* & % % % % * * % & % *

The present application seeks the use of 100 gallons a

( minute up to 32 acre feet per year for the irrigation of 12.4
'acres, more or less, located in the SE 1/4 of Section 1,
Township 2 South, Range 6 West, Madison County. The source of
supply is the Jefferson River, the waters thereof to be diverted
at a point in the SE 1/4 of the Sw 1/4 of the SE 1/4 of Section
1, Township 2 South, Range 6 West, Madison County. The
Applicant was represented at the hearing in this matter by Don
Brown and Scott Brown.

An objection to the granting of this application was filed
with the Department of Natural Resources and Conservation on
behalf of the Bureau of Reclamation of the United States of
America. This objection alleges generally that there is

T~ insufficient unappropriated water in the Missouri River Basin
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above Canyon Ferry Dam for irrigation development and that any
such new irrigation development will adversely affect the prior
rights of the Bureau of Reclamation's Canyon Ferry and Helena
valley Units.  The Objector was represented at the hearing by
Wayne Treers and counsel Gerald Moore.

An objection to the granting of this application was also
filed with the Department of Natural Resources and Conservation
on behalf of the Montana Power Company. This objection alleges
generally that the proposed appropriation is upstream from the
Montana Power Company's Hauser Dam and other electrical
generating facilities and that there is insufficient
unappropriated water available for the proposed use without
adversely affecting the downstream water rights of the Montana
power Company and other senior appropriators. This Objector was
represented by Larry Gruel and counsel Ronald Waterman of Gough,
shanahan, Waterman, and Johnson.

The Department of Natural Resources and Conservation was
represented at the hearing by T.J. Reynolds, Area office
Supervisor for the Department's Helena Field Office.

A Proposal For Decision was rendered by the Hearing Examiner
bn June 15, 1982. Exceptlons to the Proéosal for Decision have
peen entered in this matter by the Bureau of Reclamation and the
Montana Power Company. Said proposal is hereby incorporated

herein.
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Montana Power Company objects that "official notice" was
improperly taken of portions of the Pick-Sloan Plan. This
argument misconceives the scope of "official notice® as it
relates to the procedural protections afforded parties in
adjudicatory hearings. See generally, MCA 2-4-612. (1981},

gert v, J.J. Newberry, 178 Mont. 355, 584 P.2d 656, rehearing

denied 587 P.2d 11 (1980). The right to rebut officially
noticed facts presupposes that such factors are adjudicative
ones. The Pick-Sloan Plan, like Congressional committee
records, is an instrument that reflects legislative intent and,
as such, it is the subject of argument and not fact-finding.

For present purposes, it is immaterial whether the contents of
such report are "true" or not. In re Anderson Ranch, DRepartment
Order, 4/84. They are relevant to Congressional intent and are
material for that reason. Sgg MRE 202(b) (4), MRE 102(c), MRCP
44(a). Viewed in this manner, the oppertunity to respond to the
Proposal For Decision adequately protects the Montana Power

Company.

Bureau's Assertions of Fact

Wwe also note that a significant portion of the materials
contained in the Bureau's brief are assertions of fact. As
such, they are not properly before us in this proceeding. We

nonetheless accept them as true and accurate for the purposes of
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the present disposition. No prejudice accrues to the Applicant

because said facts do not affect the disposition made herein.

otjice of chnic¢ s

We have also taken notice of certain technical matters in
our discussion of the evidence (e.g. the relationship between
hydropower production, head and turbine designs). None of these
matters are material té the result reached herein;'we note these
matters merely to provide context to our discussion on the
reasonableness of the Bureau's diversion scheme., These matters
are within our "experience, technical competence and specialized
knowledge™ to be used in the evaluation of the evidence. MCA
2-4-612(7), see generally Federal Land Bank v, Morris, infra,
(trial judge familiar with local irrigation practices). In this
respect, they are more akin to "legislative facts” than
adjudicative ones, see generally, 2 Davis on Administrative Law,

§15.03; K. Davis, An Approach to Problems of Evidence in the

Administrative Process, 55 Harv. L. Rev. 364 {1942); T.
Weinsten's Evidence, §200(03). No prejudice accrues to the

Objectors in this regard. Compare, Grosfield v, Pirst National
Bank, 73 Mont. 219, 236 P. 250 (1825) (judicial notice of

adjudicative fact).

Conclusions of Law and Findings of Fact

The Bureau also objects that certain conclusions of law in

the Proposal for Decision are presented as findings of fact.



All of the determinations required by MCA 85-2-311 are actually
mixed questions of law and fact, and reguire the application of
general standards of law to varying factual situations., The
findings of fact in the Proposal for Decision and the
explanation of our reasoning are sufficient to describe the

basis of our decision.

dminist i ecisio

The Bureau also charges that our result herein is
inconsistent with In re Boone, Department Order. In fact, the
Boone disposition was premised on a failure of proof by the
applicant on the effects of his well pumping on the surface
flows of an adjacent stream. Even if we assume that such result
is inconsistent with the disposition herein it is of no
consequence.

Wwe further accept that prior administrative decisions play a
starie decises role, if only because treating similarly situated
individuals in a varying faéhion amounts to arbitrary and
capricious action. See MCA 2-4-702, sge generally, Contractors

Transport Corp. V., United States, 537 F.2d 1160 {(4th Cir.

1976). Brennan v, Gilles and Colting., Inc., 504 FP.2d 1255 (4th

cir. 1974). However, none of the matters appearing herein with
regard to the reasonableness of the Bureau's diversion scheme or
the Pick-Sloan Plan were brought to the attention of the
Department in that matter. Because of such circumstances, we
will not blindly adhere to former dispositions that subsequently
appear improvident or erronecus in the face of additional

argument.



artment Aut
g/ The Montana Power Company also objects generally that the
Proposal for Decision characterizes portions of the Bureau's use
as waste, and that this characterization is beyond the authority
of the Department, Use of the term "waste” in this connection
is described elsewhere herein. However, our definition and use
of the term does not negate the thrust of the Montana Power
Company's objection.

MPC's argument is that an adjudication involves an
interpretation and determination of existing rights; the
Department herein has interpreted and determined an existing
right in some measure; therefore, the Department has adjudicated
the existing right. However, this argument assumes that only
adjudications involve a determination of existing rights,
whatever the character and purpose of other proceedings
involving water rights.

It is true that the Department has no authority or power to
adjudicate the extent of water rights. Adjudication is left
exclusively to the judiciary acting through the water
divisions. See MCA 85-2-201 et seg. An "adjudication",
however, is a final resolution of the rights to the use of a
water resource among competing claimants. See MCA 85-2-234(1)
{1981). 1If not before, the present adjudication procedures are
in the nature of a quiet title action. See MCA 85-2-202 et
seq. The present permitting procedure is not an adjudication

because the legislature has not endowed its end result with the

(
b
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force of finality. The present order is not determinative of
the scope and extent of the Objector's rights, even as against
the Applicant. Under the present permitting procedure, the
right of a seﬁior water right holder is superior to that of a
junior, notwithstanding the terms or language of the resolution
of a claim for a new water use permit., See MCA 85—2—312(1).
("A permit shall bé issued subject to existing rights and any
final determination of those rights made under this chapter.")
The effect of the inquiry into existing rights in this
proceeding is thus controlled by the purposes of the
administrative process. Where the statutes detailing £he
permitting process do not provide for a final resolution of

competing rights to a source of supply, the end result is not

such a final resolution. See generally, State ex rel, Reeder v,

District Court of Fifth Judicial Dist,, 100 Mont. 176, 47 pP.2d

653 (1935). The sole purpose of the permitting process is to
determine if, and under what conditions, a prospective
appropriator can take his place on the ladder of priorities from
a particular source of supply. Therefore, such determinations
cannot foreclose objectors from asserting their priorities at
any time. See In re Monforton, Department Order 5/82 (appeal
pending). While a permit may foreciose a senior appropriator
from arguing that a particular junior's diversion works should
be removed because there is never unappropriated water, it does
not foreclose the senior from insisting that such diversion
works be properly fegulated to satisfy his demand. gSee

generally, Donjch v, Johnson, 77 Mont. 229, 242, 250 P. 963
(1926).
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In this light, determinations of "waste™ and the like are
eminently proper and within the authority of the Department in
disposing of permit applications. Such detenminatiohs are
radjudications®, however, only if and to the extent that the
water courts give such administrative determinations probative
effect. The latter depends not on the power of the agency, but
rather on whether the different character of the proceedings and
the potentially different cast of parties preclude the
application of the collateral estoppel doctrine. §See generally,
Parkland Hoisjery Co, Inc, v. Shore, 439 U.S. 322 (1979);
Restatement (Second) of Judgments, §88, §68.1; Internatjonal

Union of Operating Eng, v. Sullivan Transfer, 650 F.2d 669 (5th

Cir. 1981).

It is impossible to determine the existence of
"unappropriated water" and lack of "adverse effect to prior
appropriators™ without an examination of the underlying-rights.
Moreover, an objector cannot insulate his claimed right from the
scrutiny needed to resclve these questions by asserting that
anything but an abdication to his claims amounts to an invalid
adjudication. The fact that "existing rights" are endowed with
explicit constitutional protection (Mont.'Const,, Art IX, §3)
does not further the analysis, since the particular provision
does not address the scope and extent of an existing right.

More fundamentally, it does not appear that our
determination herein will impinge on water court
determinations. Normally, the amount of water that is needed to

divert one's decreed amount has not been included in the

AAQE H 12006



appropriative limit. See State ex rel, Crowley v, District

- Court, infra, Federal Land Bank v. Morris, infra, see-also MCA
85-2-234(b). Wheat v. Cameron, 64 Mont. 484, 210 P. 761 (1922)

(appropriation is measured at the headgate). Moreover,
"heneficial use" is not a concept etched in stone. As

conditions change and the "necessity”™ for the use decreases, the

underlying right follows pro tanto. Conrow v, Huffine, 48 Mont.
437, 138 P. 1094 (1914); Puffine v, Miller, 74 Mont. 50, 237 P.
1103 (1925). e alsg, Tulare is v indsay-— athmore
Irr. Dist., 3 Cal. 2d 489, 45 P.2d 972; Basin Elec. Power Co-op

v. State Bd, of Control, (Wyo.) 578 P.2d 557 (1978).

Adjudications, as noted in the Proposal for Decision, confirm
existing rights. They do not and cannot solve all water
distribution problems.

Montana Power Company also reguests that we officially note
its statements of claim pursuant to the adjudication
proceedings. Viewing these claims as pleadings, such notice is
proper, MRE 202(b) (6), but altogether immaterial to the présent
proceedings except insofar as such statements indicate that no
water rights have been abandoned as a result of a failure to
file. See MCA 85-2-226 (1981). We will not now reopen these
proceedings to provide for further fact-finding. Moreover, it
is unclear what benefits would be produced by such a procedure.
The data and testimony presented by Montana Power Company are
accepted; it is the inferences and conclusions drawn from this

- evidence that are the focal point of our inquiry.
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Burden of Proof

We affirm the distinction made in the Proposal for Decision
regarding the burden of persuasion and the burden of production
in these proceedings, 1In our view, during a hearing "on the
objections™, MCA 85-2-309, an objector bears the burden of
production on the issue of an "existing right". That is, an
objector must give proof of such a kind and character that
reasonable minds might conclude that "existing rights" of a
particular kind and character exist. See, MCA 85-2-308(2)
{objection must state facts tending to show that an application
does not satisfy statutory criteria). That burden is discharged
where the evidence and all proper inferences therefrom, viewed
in a light most favorable to the objector, are sufficient to
allow a reasonable mind to conclude that an existing right
exists,

This result follows from the requirement that a potential
objector demonstrate some cognizable interest in the
proceeding. See MCA 2-4-102(7), ("A party is a person named or
admitted as a party or properly seeking and entitled as of right
to be admitted as of a party. ..."), see also Holmstrom Land Co,
v, Ward Paper Box, supra; McIntosh v, Graveley, 159 Mont. 72,
495 p.2d 186 (1972); Tucker v, Missoula Light & Water Co,, 77
Mont. 91, 250 P. 11 (1926); Maclay v, Missoula Irr, Dist, 90
Mont. 344, 3 P.2d 286 (1931); Carlson v, Helena, 43 Mont. 1, 114
P. 110, (1911). Moreover, we do not suppose that the

legislature intended an applicant to bear a burden of production

CASE # 1206



on an issue involving facts that are in the province of an

objector. See generally, Bratten Corp, v. OSHRC, 590 F.2d 273

(8th Cir. 1979); Assure Competitive Transportation, Inc. V¥,

United States, 629 F.2d4 467 (7th Cir. 1980), Cert. denied 449

U.s. 1124 (1981); 0ld Ben Coal Corp, v, Interior Board of Mine

Op. APD., 523 F.2d 25 (7th Cir. 1975); as stics
Corp., 354 F.2d 170 (2nd Cir. 1965), cert denied, 384 U.S. 972
(1966); see aenerally, McCormick on Evidence (Cleary Ed. Saction
373.).

To establish a prima facie case on the issues of
unappropriated water and adverse affect to prior appropriators,
all an applicant need show is that water is physically available
in the source of supply in the amounts he seeks throughout the
period of intended use, and that the diversion of such water is
administratible for practical purposes in deference to senior

demand. See generally, In re East Bench, Department Order

(1983); Cache LaPoudre Water Users Ass'n v, Glacier Meadows, 181
Colo. 53, 550 P.2d 288 (1976); Kelly Ranch v, goutheastern Ceolo,

Water Conservation Dist,, 191 Colo. 65, 550 P.2d 290 (1977).

These requirements are consistent with the recognition that

senior rights are entitled to water only to the extent and
measure of need. Notwithstanding one's status as a senior
appropriator, no water need bypass a junior's diversion point
except at times of senicr demand. Thus, it is proper to require
a senior right holder to assert that demand against the junior

appropriator. But see gpaulding v, Stone, 46 Mont. 384, 129 P.
327 (1913).

11
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wWhen, however, an objector or the Department acting in its
own behalf, see MCA 85~2~-310(2), show an existing right or a
collection of existing rights, the amount of which raises an
issue of the availability of water at any particular time, it is
incumbent on an applicant to go further and show by evidence or
argument that, for all practical purposes, there is still
unappropriated water available notwithstanding the senior rights
and the attendant pattern of need, or that said existing rights
are not of the kind or character asserted, Therefore, the
burden of production in this regard is on the applicant. At all

times the burden of persuasion is on the applicant, see MCA

85-2-311.

In our mind, the Bureau and the Montana Power Company have
failed to show by the assertion of their respective rights that
there is not unappropriated water available for this Applicant.
That is to say, the water rights propounded herein by these
objectors do not indicate a lack of unappropriated water for
this applicant. As a matter of law, the uses evidenced by the
Objectors do not, for all practical purposes, take all of the

waters in the source of supply during most years.!

REASONABLENESS OF THE DIVERSION AT
CANYON FERRY DAM

Our use of the term "waste" in the circumstances of this

case is somewhat an unartful one. The question before us is not
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. so much whether all the water being impounded by the Bureau is
being put to beneficial use. See MCA 85-2~102(13). Rather, it
may be more properly framed as whether the Bureau is using all
of the water it impounds. "Use is the foundation of the law of
appropriation, ..." Mettler v, Ames Realty, 61 Mont., 152, 162,
201 P. 702 {1921).

te i ac istics

The fact that water is of value to a person does not of
itself form a use that characterizes an appropriation. A
riparian proprietor does not appropriate a watercourse becaﬁse
the flow of water adds greatly to the market value of the -
adjacent freehold. gSee generally, In re Robinson, 61 Idaho 462,
103 P.2d 693 (1940). Incidental benefits accruing to the use of
water do not in all cases amount to an appropriation. wer v
Switzer, 21 Mont. 523, 55 P. 32 (1898).

The Bureau contends that'providing l1ift with water is a
beneficial use. In its brief, the Bureau's contention is
expressed as, "[ils the Hearing Examiner contending that
providing lift with water is not a beneficial use?" The answer
to the inquiry is an unqualified yes. Providing l1ift (head)
with water is not a use of water at all. Rather, it is a means
to effectuate the ultimate use of water for power production.
These circumstances can be likened to the situation of any
irrigator. The flow in the source of supply facilitates the

diversion of that amount which is required for the needs of the

13
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crops. However, the irrigator does not "use" the flow of water
that makes the diversion of his appropriative limit convenient.
The extent of his protection to a flow of water in the source of
supply is dependent on the "reasonableness™ of his diversion
scheme, State ex rel, Crowley v, District Court, 108 Mont. 89,
88 P.2d 23 (1939) MCA 85-2-401. ("What it had deprived
plaintiff of was not the water, but the force of the water,
which was no part of his appropriation®, at 100, 10l). 1In the
same way, protection of the Bureau's practice of storage for
providing head and carry-over water is dependent on the
reasonableness of this diversion scheme.

Implicit in the Bureau's argument is the corollary that
storage is intrinsically a beneficial use. This is decidely not

the case,. ee gene ly, In re Greybull valley Irr, Dist,, 52
Wyo. 479, 76 P.2d 339 (1938); Bighland Ditch Co, v, Union Res,

Co., 53 Colo. 483, 127 P. 1025 (1912); Windsor Reservoir & Canal

Q. V ake Supply Ditc 0., 44 Colo. 214, 98 P. 729 (1928);
see also Hallenback v, Crowley Ditch & Res, Co,, 420 P.2d 419
(Colo. 1966) (storage rights can be abandoned), Cline v,
Whitten, 250 Colo. 179, 372 P.2d 145 (1962). An appropriation
is grounded upon the use of the water resource; it is é
usufructary right. mstrom Land Co, Vv a ount wlan

ek Wate ist, ., Mont. » 36 St. Rep. 1403, 605 P.2d

1060 (1979). Moreover, the measure of an appropriation is
always limited to the amount that is required for the ultimate

use. Beneficial use is the base, measure and limit of the

CASE # 20 ™



' appropriative right, ai v, Tintin , 45 Mont. 154, 122 P.
(/ 575 (1912); Worden v, Alexander, 108 Mont. 208, 90 P.24 160
(1939); Allen v, Petrick, 69 Mont. 373, 222 P. 451 (1923). The
claim that a storage appropriation is satisfied only when the
storage facility is full is inconsistent with the above
principles. As explained in the Proposal for Decision, such a
claim is also inconsistent with established authority in this

state concerning storage appropriations. See Gwynn v “City of

pPhillipsburg, 156 Mont. 194, 478 P.24 855 (1970); Whitcomb v,
Helena Water Works CQ.. 151 Mont. 443, 444 P.2d 301 (1968).

Moreover, such an argument confuses the right to store with
the right to store water. While the Bureau's property interests
may yield a privilege to use land to store water as against
N other landowners, such interests are not material to the
Bureau's rights as against other appropriators to use water.

The property right to use land in connection with an
appropriative right is separate from the appropriative right
itself. For example, ditch rights and water rights are wholly
distinct and separate. onnolly v arrel, 102 Mont. 295, 57
P.2d 781 (1936); SQQLL_XL_QQLQiQQ_GQld & Mining Co., 79 Mont,

485, 257 P. 406 (1927); Prentice v. McKay, 38 Mont. 114, 98 P.
1081 (1908); Smith v, Dennif, 24 Mont. 20, 60 P. 398 (1900).

Wwarren v, Senecol, 71 Mont. 210, 228 P. 71 (1924); Maclay v,

Missoula Irr. Dist, 90 Mont. 344, 3 p.2d 286; Mchonnell v,

Huffine, 44 Mont. 411, 120 P. 792 (1911); Harrier v orthern
pacific Ry., 147 Mont. 130, 410 P.2d 713 (1966); McIntosh v.
graveley, 159 Mont. 72, 495 p.2d 186 (1972); QO'Conno odie,
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153 Mont. 129, 454 P,24 920 (1569); Smith v, Rrutar, 153 Mont.
325, 457 P.2d4 459 (1969). Thus, the Bureau's allegation that 87
percent of the annual inflow of the Missouri River into Canyon
Ferry is beneficially used is immaterial. That figure
translates into an assertion that 87 percent of the annual
inflow is passed through the turbines or stored, but it is the
storage practice that must be first established as being
"reasonable.”

We reject the Bureau's argument that RCM (1947) 89-901
(repealed in 1973) (™ ... an appropriator may impound flood,
seepage, and waste waters in a reservoir and thereby appropriate
the same") in any way equates the size of a reservoir with the
measure of the concomitant storage right. Even if the statute
were to apply by its terms, its purpose was merely to confirm
that these types of water uses may be the subject of
appropriation, opham v olloran, 84 Mont. 442, 275 P. 1099

{1929): see generally, Midkiff v, Kincheloce, 127 Mont. 324, 263
P.2d 976 (1854); Wills v, Morris, 100 Mont., 514, 50 P.2d 862

(1935); Woodward v, Perkins, 116 Mont. 46, 147 P.2d 1016 (1944},

The reasonableness of a diversion scheme must not be
determined by reference to mechanistic applications of any
"one-fill rules". See In re Monforton, eragtment Qrder.
Rather, it must be determined by an analytical standard that
expressly acknowledges the competing concerns of promoting water
use by according security to the capital investments needed to
develop the water resources in an arid region while at the same

time maximizing the overall benefit of a limited water
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resource. See generally, Hall v, Kuiper, 510 P.2d 329 (19733 ;
Raker v, Ore-Iida Foods, Inc,, 95 Idaho 575, 513 P.2d 627 (1973).

m11n determining the amount of water which a user
applies to a beneficial use and to which he is
entitled as against a subsequent appropriator, the
system of irrigation in common use in the locality, if
reasonable and proper under existing conditions, is to
be taken as the standard, although a more economical
method might be adopted." (Weil on Water Rights in
Western States, 3d Ed, Sec. 481, p. 509.) &and an
appropriator cannot be compelled to divert according
to the most scientific method known. (Citation
omitted)

It is the policy of this and all western states to
require the highest and greatest possible duty from
the waters of the state in the interest of agriculture
and useful and beneficial purposes. (Allen v.
petrick, 69 Mont, 373, 222 P. 451; Farmers Cooperative
Ditch Co, v, Riverside Irr, Dist., 16 Idaho 525, 102
P. 481.) But it is equally well-established that
meconomy should not be insisted upon to such an extent
as to imperil success.”

worden v, Alexander, 108 Mont. at 215, z2l6.

"one hundred percent efficiency can be furnished by no
system of diversion, and certainly by none financially
available to the average water user. The law does not
defeat its own end by requiring the impossible. The
marginal character of many farming enterprises, and
especially of the smaller ones, is well known, and if
defendants' argument is followed, vested interests
will be seriously affected and rights limited by the
necessity of installing diversion systems by which the
last drop may be taken from the stream.

] - - -

... the tendency and spirit of legislation in the
northwest had been to prevent a monopoly of water.”

State ex rel, Crowley v, District court, 108 Mont. 89, 97,
101, 88 P.2d 23,

N WS
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c Wa lannin
(/ At this juncture, attention must be paid to the relationship
between storage and power production at Canyon Ferry. As noted
in the Proposal For Decision, the Bureau operates Canyon Ferry
to maintain storage for power production during the "critical
years", or the low flow period of.record. See generally, 18 CFR
11.25. This operation serves to "balance" the need to produce
power continuously and reliably across the years with the desire
to maximize power production during any given year. 1In any
given year, except for 1976, the Bureau could have produced more
energy with more water, but curtailed power production in
deference to protecting carry-over storage.

We understand for purposes of this analysis that power which
can be produced continuously at some level is firm energy and we
assume this energy is much more valuable in the marketplace than
"interruptible", "secondary" or "dump" power. Thus, critical
water year operations serve to provide a higher value from the
energy produced.

By contrast, the storage facilities of Montana Power Company
are largely capable of only regulating the flow of the Missouri
to account for the daily fluctuations which necessarily result
from the exercise of rights on this large river. To a lesser
extent, some or all of the storage can be devoted to short-term
peaking operations. Upstream development would necessarily
threaten a system with such a small margin of flexibility.. See

e Monf n, supra. The Bureau's'storage not only regulates
daily fluctuations in flow, but is of sufficient capacity to

offset seasonal and annual variations.
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(/ It will be noted that the Bureau's critical water year
operations do not assure that energy will be produced throughout

the years. That is, the Bureau's water plan assumes, as it
must, that past recorded water history is prologue. There is
always the possibility that the future holds more prolonged
drought years than have been experienced in the past.
Conversely, of course, the "critical water" years may never
occur again.

The foregoing serves to point out that critical water yeér
planning is a manaéement concept and is not geared unerringly to
the natural laws of hydrology. Indeed, critical water year
operations maintain some degree of flexibility. Heavy snowpack
may prompt additional releases for power production during the

& winter months despite the fact that critical flows are
occurring. The impending spring run-off justifies further
releases from storage, even under the Bureau's current regime.
See Bureau's hydrograph and also Exhibit 1, Bureau's Brief.
As a general matter, however, critical water planning results in
power production levels that are geared to the levels of annual
flow; storage is largely held as a buffer against the
possibility of long-term drought. Thus, with respect to
carry-over storage and critical water year planning, the effect
of upstream diversions is largely that of eroding the current
protection from the effects of long-term drought. Compensation
for a reduction in inflow during most years can be achieved by

"horrowing™ water that is devoted to power production in future
9
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years, If critical water year flows occur in succession, an
outright loss of power will result. On the other hand, a
critical water year followed by a wet year will nof affect power
production from carry-over storage. The ability to provide
water across the years is constrained by both the flow of the
Missouri and the capacity of the reservoir.

We do not ascribe to the Bureau's view that a change in its
storage practices will "hurt" future upstream appropriators.

The Bureau's belief is premised on the effects of long-term low
flows on its storage. The Bureau believes that a reduction in
its storage threatens existing upstream appropriators because
the lack of such storage would regquire the Bureau to heavily
rely on the direct flow of the Missouri, and/cr allow downstream
MPC claims to embrace the whole flow of the Missouri.

Firstly, the Bureau's lawful demand on the source of supply
is historically a product of that quantity of water required
from the source of supply to facilitate its use. Any
significant addition to that demand amounts to a new and
independent appropriation, with a priority that is junior to
existing uses. See Proposal for Decision, Featherman v.

Hennessy, 42 Mont. 535, 113 P. 751 (16911}); Quigley v. McIntosh,
110 Mont. 495, 103 Pp.2d 1067 (1940). Thus, the observations in

the Bureau's brief concerning the effect of running its turbines

at full capacity are simply not germane, nor is any other

conseguence of long-term drought material if the purported

effect envisions an increased demand on the source of supply.
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[/' Secondly, to the extent that the Bureau's arguments are
premised on the lack of storage to offset MPC's demand on the
source of supply, it is enough to observe that the limited
possibility of experiencing water short years of a character
sufficient to cause this effect sacrifices far too much for
future upstream appropriators, since such water-short years are

seldom occurrences,

Head

Storage also relates to power production by providing
"head."” The amount of energy produced by a given unit of water
is related to the linear height of water over the turbines. We
accept as true the Bureau's implicit allegations that a full
reservoir allows the existing turbines to operate at maximum
efficiency. We reject any inference that differences in power
production during dry and wet years are wholly attributable to
efficiencies of the Bureau's existing turbines. Certainly, dry
years result in less water through the turbines as the Bureau
maintains its planned reservoir elevations. See Table 1,
Department's Report, compare 1977 and 1976. We also note that
additional upstream diversions will inevitably lower the
reservoir level or cause the reservoir level to fall at an
earlier date. This will have the effect of reducing maximum
efficiencies or at least reducing the historic period of time
during which the Bureau's turbines operate at maximum

efficency. However, this effect is not determinative of the
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- reasonableness of the Bureau's diversion scheme. For example,
(/ high diversion rates for agricultural use may provide "head"” to
push waters through long and leaky ditches to the ultimate place
of use. See denerally, Worden v, Alexander, supra, Boehler v.
Boyer, 72 Mont. 472, 234 P, 1086 (1925). Where this practice
strongly militates against the maximum utilization of the source
of supply, a more efficient diversion practice that involves

lower rates of flow to achieve the identical volume of water may

argue that the former practice is unreasonable, ene "
Conrow v, Huffine, 110 Mont. 263, 103 P,2d 137 (1940) (A

diversion rate that is "convenient" is not the test of the
measure of an appropriation.}), see also Dern v, Tanner, 60 F.2d
626 (D. Mont. 1932); Atchison v, Peterson, 1 Mont, 561 (1872),
aff'd 87 U.S. 507 (1874).

We regard as immaterial the Bureau's further allegations
that its existing turbines will become inoperable at certain
reservoir water levels. As noted in the Proposal for Decision,
and as more fully explained in In re Monforton, supra, we need
only determine herein whether water in the amounts claimed by
the Applicant for permit is available in some years., The water
levels specified by the Bureau where turbines become inoperable
are not the inevitable consequence of a significant increase in

upstream depletions.

Upstream Water Development and Reserveoir Spills

Generally, the Bureau exaggerates the effect of upstream

development to its interests.? Since the inception of the
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permitting process (July 1, 1973), the Department has allocated
K/ about 85,000 acre feet of water per annum for nevw uses upstream'
from Canyon Ferry. We officially note the records that prompt
this figure. 'No substantial harm accrues to any party in this
regard, as even a substantial error in such an estimate does not
detract from its significance as being representative of the |
relevant order of magnitude.® We note that this figure does not'
mean that 85,000 acre feet are being diverted annually. It is
the most that can be diverted in any given year, assuming all
those permitted rights are actually developed. Sge MCA
85-2-315(1). We further note that this figure represents
maximum diversions, not depletions.

Since 1953, the Bureau has spilled 716,000 acre feet of
water on an average.annual basis; in only five years were spills
less than 85,000 acre feet. See Table 3, Department Report. We
recognize that spill is an imperfect barometer in determining
the effect of future depletions upstream of Canyon Ferry on
carry-over storage. Diversions in later years are likely to be
of a greater magnitude than those in earlier years since the
gross volume of diversions has increased with water resource
development. Thus, the spill records of early years are
progressively less relevant in determining the impact of future
development on Bureau operations. However, this obvious effect
is not so dramatic as to render such spill records
inconsequential in determining the magnitude of the impact,
since the volume of spills evident in this record, gee Table 3,

Department Report, for all practical purposes moots even the
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most optimistic estimates of increasing consumption due to water
development. We also recognize that the Bureau has been
developing its water supply over the years, but again this
increase in use is not significant in light of the volume that
is spilled.

In any event, we note that the effect of such increased use,
both at Canyon Ferry and upstream, is less compelling when it is
juxtaposed with the inherent uncertainties involved in
forecasting the amount and timing of spring runoff. The
quantity of water spilled in any given year is, in part,
predicated on the Bureau's estimate of potential inflow and, in
order to allow the Bureau to react to it, when that inflow is
expected to occur. Undoubtedly, all spills would have been used
in the prior year if such a determination could be made with
technical precision. To maximize power production, it is
obvious that the Bureau desires to just fili its Canyon Ferry
Reservoir and not spill in any given year. Despite these
infirmities, however, we think the historical fact that such
spills occur is significant in determining the effect of future
upstream depletions on carry-over storage.

Future diversions will also affect "head,™ an indispensable
ingredient of power production. (Kinetic energy of falling
water produces power). However, the quantity of power produced
is not directly proportional to head (the uppermost foot of head
is less important than the lowermost foot), and the effect of
variations in hydraulic head is somewhat dependent on the

turbines selected to produce the power. If an additional
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100,000 acre feet of consumptive use occurred annually upstream
from Canyon Ferry, it would drop the level of this 35,200 acre
reservoir by approximately 3 feet per annum. (Bureau's Exhibit
1). This is a conservative estimate since, in times of
drawdown, the effect of taking the first acre foot is less than
taking the second acre foot. The actual reduction in reservoilr
level and its effect oh power production, however, is also
dependent on the inflow into Canyon Ferry in any given year and
the capacity of the reservoir. 1In part, the overall drawdown
effect by upstream irrigation diversions will depend on whether
or not, and the extent to which, Canyon Ferry refills during the
fall months.*

In summary, we agree that the Applicant's use herein will
result in a depletion of water that would otherwise be stored or
passed through the Bureau's turbines. We further agree that,
for most parts of virtually all years, the Bureau could increase
its power production with additional quantities of water. That
is to say, the historic availability of water in the Missouri
River Basin is not sufficient and has not been sufficient to run
the Bureau's turbines at full capacity and maintain reservoir
elevations at their planned levels.®

However, the issue herein is whether the Bureau is entitled
to insist on continued flows where the proposed depleticn could
be offset with stored water, albeit with an increased risk of
experiencing shortages in dry years and, to some degree, an
inevitable reduction in the efficiencies of the Bureau's

existing turbines. In short, again, the issue is whether the
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(/f Bureau's means of diversion are reasonable as against the claims
of prospective upstream appropriators. We do not decide (nor
could we) that the Bureau must change its water uses or

practices in any degree.

Upstream Development

A factor that is relevant to a determination of whether a
diversion is reasonable concerns the amount of water that is
"tied up" by such a diversion practice in the face of potential
demand for the resource. Here, the Bureau asserts a claim that
virtually precludes all junior direct flow diversions in the
Upper Missouri River Basin. This in itself distinguishes the
present matter from In re Department of Interior, Department
order, cited by the Bureau and Montana Power Company. There,
the particular reservoir was at the "headwaters" of the source
of supply and would preclude the additional diversion of water
in only a small area. As noted in State ex rel Crowley v,
District Court, 108 Mont. at 100: "Obviously, of course, under
the circumstances of that case, it was unreasonable to prevent
the irrigation of 300,000 acres by an unusual and inefficient
method of diverting water for 429 acres.” We understand that
the Bureau is not merely "diverting water for 429 acres.,”
However, the issue remains whether the quantity of water stored
in anticipation of pqssible long-term water deprivation is
reasonable as against the needs of the upstream basin.®

We also note that the Missouri River exhibits a much more

stable flow over time than that involved in In re Department of
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Interior; supra, see Federal Land Bank v, Morris, 112 Mont. 445,
(/ 116 P.2d 1007 (1941), for a description of the wateréourse
involved. Any appreciable development of water-dependent
enterprises on such watercourses requires storage to stabilize
water availability. Deference to carry-over storage on such
watercourses furthers the fundamental purpose of the priority
system; the economic development of the arid west. It is of
course true that the same can be said for the most junior uses
on rivers akin to the Missouri; however, development of a
substantial portion of such a flow may clearly be made without
long-term carry-over storage. The Bureau, by the quantity of
its demand, cannot insist that its relatively senior right be
treated as a comparable right on an intermittent stream.

The preemptive effects of large downstream rights on
upstream development have prompted close judicial scrutiny of
the downstream right. Contrary to the Bureau's claims, the
senior appropriator's diversion and appropriative right in A-B
Cattle Company v, United States, 489 P.2d 57 (Colo. 1879) was
affected by upstream development. There, an upstream storage
development trapped silt that had historically lined the
senior's ditches, limited ditch loss, and allowed more water to
reach the crops. 1In rejecting the senior's claim, the court
noted that:

"[tlhe effect of granting any particular appropriator a

constitutionally-protected property right in the

concentration of silt present in the water at the time of
the appropriation would seriously inhibit any subsequent

upstream appropriator. Upstream diversions or impoundments
will result in alteration of the silt concentration to
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downstream users if only due to the slowing impact on stream
velocity. Applied in the extreme, an appropriator located
on lower reaches of a stream with a very early appropriation
date could put a call on the river for the receipt of its
natural silt concentration, which would have the practical
effect of halting all upstream use and commanding
substantially the entire stream flow to satisfy its
appropriation.".

Likewise, the Bureau cannot appropriate a volume of water in the
form of head by a method that preempts further upstream water
development, and stand steadfast to the assertion that a full
head is an indispensible ingredient of its right.

Similarly, in Empire Water and Power Co, v, Cascade Town

Co., 205 F, 123 (8th Cir. 1913), a downstream senior was not
protected against the acts of an upstream junior that curtailed
the flow to a waterfall around which a resort had been
constructed. The mist from the waterfall was an inefficient
method of irrigating attendant plants and protecting that
diversion practice would have preempted upstream development.
This result followed even though the spray and mist were
themselves "valuable" to the resort development.

As noted in the Proposal for Decision, we can conveniently
liken the present situation to a groundwater appropriator with a
shallow well. However, such an appropriator does not "use” all
the water in the underlying aquifer which props up the volume
that is ultimately required for his use. Such a groundwater
appropriator is entitled to some measure of the underlying
aquifer merely to reasonably exercise his appropriative right.
The balance must be struck between the need to afford security

for the senior right and the needs of the overlying basin.,’” gSee

Wayman v, Murray City Corp,, 23 Utah 24 95, 458 P.2d 861 (1909);
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{" compare Current Creek Irr, ‘Co, -v. "Andrews, 9 Utah 24 324, 344
1P.2d 528 (1959); see also City of Albuguerque v, Reynolds, 71
N.M. 428, 379 P.2d 73 (1963); Colorado Springs v, Bender, 148
Colo. 458, 366 P.2d 552; Hall v, ERuiper, 181 Colo. 130, 510 P.2d
329 (1973); Ruiper v, Well Owners Conservation Ass'n, 179 Colo.
119, 490 P.2d 268 (1971), see generally, Protection of the Means
of Groundwater Diversion, K. Bliss, 20 Nat. Res. J. 625 (1980).
Allowing the depth of the aquifer to be dropped to a level of
"safe yield", even given the complexities of ascertaining that
level, is not inevitably an abridgement of any senior
appropriator's vested right. Additional increments of risk of
drought are inevitable results of such an approach. §See
generally, State ex rel, Tappen v, Smith, 92 Idaho 451, 444 P.24d
412 (1968); see also, Baker v, Ore-Ida Foods, Inc,, 95 Idaho
575, 513 P.2d 627 (1973); Reasonab oundwate umpin els

vnder the Appropriation Doctrine: The Law and Underlying

Economic Goals, D. Grant, 21 Nat. Res. J. 1 (1981). Indeed, the
need for water on the overlying basin may prompt a demand that

appropriative rights be assigned finite lives. See Mathers v,

Texaco, Inc., 77 N.M. 239, 421 P.2d 771 (1966); Fundi d
Colorado Groundwater Comm,, 171 Colo. 487, 468 P.2d 835 (1970);
Thompson v, Colorado Groundwater Comm,, (Colo.), 575 P.2d4 372
(1978).

This general treatment of ground-water storage should not be
analytically different from surface storage or storage rights.

Natural lakes may equally form the basis of an appropriative
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claim, see generally Donich v, Johnson, 77 Mont. 229, 350 P. 963
(1926), and injecting groundwater into the underlying aquifer to

ensure an appropriative claim cannot logically undermine an
approach that maximizes the use of a groundwater resource by
establishing a safe yield level. See qenerally, Los Angeles v,
San Fernando, 14 cal. 34 199, 123 Cal. Rptr. 1, 537 P.2d 1250
(1975).

We are also mindful that "efficiency” must not be insisted

upon where to do so will imperil success. State ex rel,

Crowley, supra, Worden v, Alexander, su # t, © t, Res
and Cons, v. Crumpled Horn, No. 7076 (Mont. 9th Jud. Dist.

1978). Nor may "efficiency” be insisted upon where the
appropriator is powerless to effect changes. See generally,
State ex rel, Cary v, Cochran, 138 Nebr. 163, 292 N.W. 239
(1940); Santa Cruz Res, Co, v, Ramirez, 16 Ariz. 64, 141 P. 120

(1914) . However, nothing herein indicates that future upstream
development will frustrate the Bureau's appropriative purpose;
nor, of course, is it physically impracticable to allow upstream
diversions to erode the Bureau's waste. It is true that such
upstream diversions will increase the risk of having an adequate
water supply during a long-term drought, but as much can be said
of any storage right.® Massive storage developments cannot be
allowed full reign over the flow in a river in order to maintain
large-scale carry-over and minimize risk. As ncted in the
Proposal for Decision, such an approach precludes the benefits
of present use for the fear of future shortage, if only for the

demahd attendant to the replenishment of seepage and evaporative

losses.
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We note in this general regard that the Bureau admits in its
brief that it plans to change up to 300,000 acre feet to other
uses. We assume that such a change will not frustrate the
Bureau's apprdpriative purpose for future power production. We
also note that the effect of continuing diversions, even of a
considerable magnitude, will be well within the range of the
natural variation of flows in the Missouri River. Thus, some
measure of additional diversions will merely make more certain
the risk of water availability that the Bureau must have

perceived at the outset of its appropriation.

nk Sto e an oundwa echa

The reference to bank storage in the Proposal for Decision
is not significant to the result reached herein since the volume
of water in bank storage is not substantial in relation to that
which is stored in Canyon Ferry itself. We note, however, that
the Bureau's measurement scheme ignores the effect of
evaporative losses and, further, overlooks the fact that Canyon
Ferry is rarely drawn down to the point where a significant
interface exists between the shoreline and the reservoir. We
also note that the Bureau is correct in asserting that
"ground-water"™ recharge, as the term is used in the Proposal for
Decision with regard to future upstream diversions, is a
descriptive term and not a term of art. See MCA 85-2-102(8).
Again, this factor is not of determinative consequence, since
continuing upstream diversions will not be wholly detrimental to

the Bureau's concern for carry-over storage. Depending on the
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distance from the stream, the local geology, and type of use,
return flows attendant to future diversions will, to some
degree, augment the flow of the Missouri River months and even

years later.

us jversi c
In finding the Bureau's means of diversion unreasonable as
against the claims of uvupstream appropriators, we do not conclude
that such means are unreasonable per se, That is, we assume

that the pattern of storagé and resulting use at Canyon Ferry is

"customary™ for the appropriative purpose. See State ex rel,
Crowley, supra; Wheat v, Cameron, 64 Mont. 494, 210 P. 761
(1922); Worden v, Alexander, 108 Mont. 215; Glenn Dale Ranches,

Inc, v. Shauts, 94 Idaho 585, 494 P,2d 1029 (1972). Diversion
schemes that are customary for particular purposes signal the
reasonableness of such a practice. That is, wide-spread usage
of similar systems also indicates that such systems are
reasonably necessary for the culmination of the appropriative
plans. In the instance of a hydropower production facility,
water storage reflects the reality that electricity cannot be
-stored as electricity; only the "fuel™ may be stockpiled.
Equally, the desire to maintain firm energy is reasonable in the
abstract; power is needed in dry years as well as wet ones..

There are, however, circumstances when even customary
diversion schemes can prove unreasonable (e.g. earthen ditches
can leak too much.)® Here, the effects of the Bureau's

diversion practices, coupled with the relatively insignificant
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{/ impact to those diversion practices by some measure of upstream
development, is unreasonable as against the claims of upstream
appropriators. Further, we reject any claim that the purpose of
appropriating ‘water for power at Canyon Ferry was to provide for
firm energy. This is no more than tec say that the purpose of
Canyon Ferry is to provide carry-over storage, which is not a

use of water at all.

d ctri n
it is arquable that a hydroelectric enterprise should be
given more deference in view of the need for electricity and, in
particular, for a secure and reliable source of energy across
the years. Although there are no statutory preferences to the

use of water in Montana, see generally, Trelease, Preferences to

the Use of Water, 27 Rocky Mt. L. Rev. 133 (1955), concerns for
-preferential treatment are reflected in the need to have water
for a particular purpose. It is not so much that a water use is
affected with a public interest, as it is that the use of water
for a public interest must reflect certain incidents. See City

and Countyv of Denver v, Sheriff, 105 Colo. 193, 96 P.2d B36

(1939); but see Sherlock v, Greavesg, 106 Mont. 206, 70 P.24 87
(1938); Gwynn v, City of Phillipsburdg, 156 Mont. 194, 478 P.2d

855 (1970). However, the nature of a hydroelectric use argues
as much against, as for, according deference to this use. This
results because of the similarity of hydroelectric use to that

of fish and wildlife noted in the Proposal for Decision.
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The marginal difference between the cost of a turbine with a
capacity equal to the base flow of a stream and the cost of a
hydroelectric facility with a lesser capacity will obviously be
less than the "first year" cost of the initial development with
such an inferior turbine capacity. As well, the "fuel” for
electrical generation at Canyon Ferry is "free" and, in the
event of electrical surpluses, the more costly fossil fuel
facilities will be shut down. Since the need to purchase fuel
for these alternative forms of generation is obviated,
substantial savings can be realized. See_generally,

ontana-Dakota Utilities Co ordon inge tE al,, 38
St. Rep. 1221; gsee In re Kruse, Proposed Order (1983), Thus,
although hydroelectric use has a conceptual saturation point in
that it has value only as a usufruct, it is also unigue in its
ability to use the entire flow of a stream. We assume this
allows the generation of cheap energy, but note that
hydroelectric water use is at odds with the fundamental purposes
of the priority system--fostering the economic development of
the arid west,!?

While we agree that electrical energy must be secured on a
reliable basis, we do not agree that it must arise at the
expense of all upstream users in the Upper Missouri River
Basin. Prior appropriation principles need not bend here to
accomodate a use that is not totally dependent on the water
resource for its fulfillment.!! We note that, even in the face
of substantial upstream development, the Bureau's risk of

experiencing a water shortage would rise only slightly as
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compared to other water dependent enterprises in the basin. The
(/ Bureau is not entitled to whatever carry-over storage it can
physically hold simply because of concern over a physical

uncertainty that, to some degree, always exists.!?

Water Storade

We appreciate the force of the Bureau's argument that the
storage of water has been encouraged in this arid state. BSee
generally, Donich v, Johnson, 77 Mont. 2329, 250 P. 963 (1926).
However, such a policy does not embrace storage for the sake of
storage. Schemes to use snow-melt run-off are to be encouraged,
not strategies which capture these spring flows and then demand
the remainiﬂg direct flow of the stream.

The éubstahce of the Bureau's argument is largely based on
the inequities in "penalizing" a storage claimant by denying him
the use of direct flow waters, even though the stored water

would not have been available if it were not for his expense and

effort. See generally, Federal TLand Bank v, Morris, 112 Mont.
445a, 116 P.2d 1007 (1941). 1In Nort terlin ist, v
side Rese and » {(Colo.}, 200 P.2d 933 (1948), the

issue arose whether carry-over from a previous year could be
credited to Colorado's "one-fill"™ adjudicated quantity in the
ensuing year.

"The Riverside Company contends that credit on said
priority 53-A is limited for adjudication purposes to
the amount of water actually diverted, stored, and
applied in any one season or calendar year, and that
no credit may be given for such carry-over water. We
have been unable to find in statute or decision any
support for this contention. Such a rule, if adoted,
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would not only invite waste, discourage conservation
_ of water, and destroy the value of later reservoirs,
(’ but would reduce the incentive for investing funds for
the construction of reservoirs in the future, and be
contrary to public policy. ...

We conclude that water stored under a reservoir
priority in one season need not be withdrawn from said
reservoir during the same season in order that proper
credit may be received for adjudicative purposes; all
of the requirements of the law are fulfilled when the
water is applied to a beneficial use within a
reasonable time after storage."

at 933
Similar principals are echoed in Federal Land Bank v,

Morris, supra.
"prror has been predicated on Conclusion I{c) of the
court, which is Paragraph VII of the decree, and as to
the first part: "That said rights are determined and
fixed on the annual flow of Hay Coulee and shall not
be affected by carry-overs and excess supply in any
one year," It seems to be proper in protecting water
that is carried over by the frugal for use in
succeeding years., However, it seems to us that the
remaining language, to-wit: "by reason of unusual
precipitation or deficiency of supply in any one year
by reason of drought," might very well have been left
out, as we fail to see how the dry or the wet years
should in any way change the rights of the parties.”

112 Mcont, at 457
Neither of these cases, however, appeared to deal with a

storage claimant who was also making a direct flow use of the

source of supply as against the claims of a junior

appropriator. We do not, of course, condemn the practice of

carry-over per se, and we recognize that successive incremental

fillings over the years may be necessary to achieve sufficient

water to answer to one's appropriative purpose. Here, however,

CASE # a0



A

it is the magnitude of the carry-over, coupled with its
wide~ranging effects, that earmark the practice as being
unreasonable.

Discouraging the conservation of water will not be an
inevitable consequence of our approach herein. The fact of
potential physical shortages will encourage an appropriator
whose priority makes such a physical shortage possible to save
water for that potential. Moreover, conservation of the water
resource is to be encouraged because it results in the
availability of more water for beneficial use. Here,
®conservation" of the water resource by crediting carry-over
results in no additional use upstream from Canyon Ferry because
of the direct flow use by the Bureau and the potential for no
increased use at all if low flow years do not occur again.

More basically, we cannot give weight to a rcredit™ approach
if it provides an appropriator with more water than can
reasonably be used. It is axiomatic that an appropriator may
only claim that quantity of water which is reasonably required
for his purpose. His claim is answered when that purpose is
fulfilled and the measure of that claim and purpose are defined
by the prior appropriation principles that govern the use of
this state's water resources. It might be argued that frugality
can be encouraged by awarding an appropriator the maximum
quantity of water that may conceivably be used for a particular
purpose, with a right to sell a portion of the water if his
demand decreases. This approach, however, is at odds with the

basic tenets of the appropriative system. 3See¢ Cook v, Hudson,
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110 Mont., 263, 103 P.2d 137 (1940); Conrow v, Huffine, 48 Mont.
437, 138 P, 1094 (1914).

An analogous situation to that posited by the Bureau arose
in City and County of Denver, Board of Water Comrs. v. Fulton
Irrigating Ditch Co.,, 179 Colo. 47, 506 P.2d 144 (1972). Among

other things, the case involved Denver's use of imported or
"transbasin® water, which Colorado recognizes as being
"developed water”™ that is free of any call on the river, and the
conjunctive use of such water with other water supplies that are
subject to call by downstream priorities. The downstream
appropriator complained that the judicial decree involved would
allow Denver to use its imported water at times of maximum
detriment to downstream users, while saving its other rights for
use when, due to the availability of water, priorities were not
critical. The court stated:
"If and when such a situation arises, the rights and
equities of the defendants and others similarly
sitvated can be much better protected by the State
Engineer, acting under appropriate legislation, than
by any Jjudicial pronouncements. As we are unaware of
the existance of statutes of this nature, we made a
judicial declaration in the premises. Such a use by
Denver would be arbitrary and unreasonable and would
unconstitutionally deprive the defendants of the use
of their water rights.
506 P.2d at 149
Similarly, the Bureau may not hoard its waters that are stored
at times of surplus, and'by the status of such waters, claim
that it is entitled to use such waters at its discretion while

at the same time making a substantial use of the direct flow in

the source of supply.
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3 Conclusion
(' We are aware that our approach herein begets an uncertainty
that is at odds with the litmus paper certainty of a priority
date. However, the result we reach is woven out of the basic
fabric of appropriation law. The equation of "reasonable means
of diversion™ must necessarily involve the particular
circumstances of an individual use.

The insistence on need in the appropriation system demands
that lines be drawn, and the uncertainty evidenced as to the
location of that line does not argue against the néed for a line
in the first instance. A'water use, although arising to the
dignity of a property interest, is also subject to the
"yagaries” associated with any exercise of a property interest.

See generally, Belson v, C and C Plywood Corp., 154 Mont. 414,

464 P.2d 314 (1970), MCA 1-3-205. BRere the Bureau's use falls
on the wrong side of the line and it is unreasonable as -against
the claims of upstream users. Therefore, we conclude that the
Bureau can reasonably exercise its rights under the changed
conditions that will be prompted by the instant appropriator,

MCA 85-2-401.

WATER SALES

In its brief, the Bureau reminds us that it does not claim
an appropriation for the purposes of sale. Rather, the Bureau

argues that it intends to sell water for upstream use by
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retiring (changing) the use of a portion of the water it claims
for power production purposes. See generally, MCA 85-2-402. 1In
effect, the Bureau argues that all upstream development must
take place, if at all, by a change of the appropriative right
for the Canyon Ferry operations, because that appropriation has
the practical effect of controlling the entire flow of the
Missouri River, Any sale of water or water right would
necessarily reduce this appropriative amount of water. We note
that this redefinition eliminates the conceptual difficulties
noted in the Proposal for Decision.

In view of this redefinition, the contracts appended to the
Bureau's brief are immaterial insofar as it is argued they
reflect an intent to appropriate. The latter is not relevant to
the Bureau's plans. As noted in the Proposal for Decision, the
Bureau's intent to make water available by retiring a portion of
its present uses presents no issue of "unappropriated water”.
Sherlock v, Greaves, 106 Mont. 206, 76 P.2d 87 (1983). Thus,
the focus of this proceeding is the quantity of water that has
already been appropriated that may form the basis of a sale.

One cannot sell what one does not own. Creek v, Bozeman Water
Works Co,, 15 Mont. 121, 38 P. 459 (1894); Brennan v, Jones, 101

Mont. 550, 55 P.2d 697 (1936); Custer v, Missoula Public Service
Co,, 981 Mont. 136, 6 P.2d 131 (1931); Galahan v, Lewjé, 105
Mont, 294, 72 P,.24 1018 (1937); iger v c t,’ 80 Mont.
339, 260 P. 401 (1%27); Mac v issoula ist., 90 Mont.,
344, 3 P.2d 286 (1931); Middle Creek Ditch Co., v, Henry, 15

Mont. 558, 39 P. 1054 (1895),.
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{’ NAVIGATION AND FLOOD CONTROL

The Bureau asserts no navigation power attendant to its
Canyon Ferry Facility. Moreover, in accordance with the
Proposal for Decision, the Bureau claims that its flood control
activities are discretionary.!? We agree for the purposes
herein. However, the discretionary character of flood control
undermines the Bureau's claim for relief through a condition
that limits future upstream diversions to those times when
Canyon Ferry spills water. At least in part, this has the
effect of making future upstream diversions dependent on the
discretionary acts of the Federal Government., The intent of an
appropriator to take and use water that supports the

' appropriative claim is inconsistent with a notion that
diversions pursuant to that intent are at the sufferance of a
senior appropriator. Water is claimed via an appropriation as'a
matter of right, not as a privilege that can be foreclosed
through the uncontrollable acts of others. 3See Toohey v,
Campbell, 24 Mont. 13, 60 P. 396 (1900); Bailey v, Tintjinger, 45
Mont. 154, 122 P. 575 (1912); compare Power v, Switzer, 21 Mont.
523, 55 P. 32 (1898); see also MCA 85-2-310(3); Miles v u
Electric & Power Co., 32 Mont. 56, 79 P. 549 (1905).

FISH. WILDLIFE AND RECREATION

In contrast with thé'claims in the Bureau's brief, we do not

characterize fish, wildlife, and recreational water uses as
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being "secondary uses"™. Nor can anything in the Proposal for
Decision be construed as treating them as inherently subordinate
to other uses. United States v, New Mexico, 438 U.S. 696
(1978), is not relevant to the pending proceedings since the
Bureau's rights do not arise by reservation. FPurther, the
Bureau's arguments which assert that additional drawdowns will
frustrate the use of boatdocks and other recreational facilities
are not material. We regard the maintenance of a fully filled
water level at Canyon Ferry Reservoir to be an unreasonable
means of diverting water to meet these interests.

We agree, for purposes of analysis, that the Bureau is
entitled to protectrthe fish, wildlife, and recreational
interests at Canyon Ferry. However, we do not understand how
some measure of additional diversions will adversely affect
these interests. Again, one cannot insist upon the maintenance
of a diversion practice that "commands the whole flow of the

stream" merely to facilitate a convenient way of exercising his

water rights. See generally, Spillway Marina, Inc. v, United

States, 445 F.24 876 (l0th Cir. 1971); Morris v. TVA, 345 F.
Supp. 321 (N.D.Ala. 1972); Kiwanis Club Foundatjon v, -Yost, 179
Neb. 598, 139 N.wW.2d 359 (1966); Hood v, Slefkin, 88 R.I. 178,
1443 A.2d 683 (1958); Goodrich v, McMillan, 217 Mich. 630, 187

N.W. 368 (1922); ite v tate, 87 N.H. 405, 181 A. 549

(1935); but see City of Los Angeles v, Aitkin, 10 Cal. App.2d

460, 52 P.2d 585 (1935).
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We agree with the Bureéu's arguments which state that the
details of Canyon Ferry construction and operation are matters
of Bureau discretion and are not totally controlled by language
of the Pick-Sloan Plan. Clearly, Congress'could not be expected
to foresee the actual demands that specific site constraints
would place on the construction of Canyon Ferry. Technical
changes and variations might well be required to tailor the
Congressional intent to the problems inherent with the
construction site. However, we disagree with the Bureau to the
extent it is suggested that modifications can be made which
significantly affect or change the Congressionally authorized
purpose of the Canyon Ferry facilities. Such an argument treats
Congressional commands as advisory comments. The preemptive
effects of various features of federal water resource
development demand close allegiance to Congressional will. The
opportunity for state and local participation in the development
of federal water resource developments would be rendered
worthless if the Bureau could turn a deaf ear to the legislative
expression of these interests., See generally, Clark, Waters and
Water Rights, Vol. 2, Section 112.

In Chapman v, Federal Power Commission, 345 U.S. 153 (1952),

a comprehensive scheme of river development that is similar to
the Pick-Sloan Plan was at issue in a question of whether

Congressional approval of such a plan withdrew selected
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(’ reservoir sites from private development under Federal Power

Commission jurisdiction. The Court read the language in the
plan and the Congressional action thereon as not precluding
private development of sites that had previously been earmarked
for development in the river plan. However, the Court also
noted that Congressional apbroval of such a plan was meaningful
in "... conveying the Congressional purpose and expressing a
Congressional attitude. Concretely, it means that Congress had
adopted a basic policy for the systematic development of a river
basin." at 163. Moreover, Congressional approval also tells the
executant of congressional policy "how to exercise its
authority™ in relation to the specific authorization of
development for a particular site. at 164. (" (C)ongressional
approval of a comprehensive plan can be read, as we think it
should in this case, simply as saying that a plan such as that
here, recommended by the Corps of Engineers for the fullest
realization of the potential benefits in the river basin, should
be accepted by the Commission as the comprehensive plan to be
used in the application of these statutory provisions.” at 168,
169).

The Pick-Sloan Plan then defines the Bureau's appropriative
intent. 1In turn, the appropriative intent defines the character
and extent of the water right. See Allen v, Petrik, supra;
Bailey v, Tintinger, supra; Smith v. Duff, 39 Mont. 382, 102 P.

984 (1909); Power v, Switzer, supra. <Comments in the Bureau's

brief regarding the agency's adherence to this Congressionally

expressed intent are unconvincing.!* While acknowledging that
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the fundamental purpdse of Canyon Ferry was to provide for
(/ upstream development, the Bureau also argues that all such
development will require a water purchase from Canyon Ferry and
therefore will only occur at the prerogative of the agency.

The Bureau styles this sale as a water exchange yet,
paradoxically, argues against any inference in the Proposal for
Decision that the operation at Canyon Ferry would infringe on
downstream Montana Power Company rights. The Bureau notes, and
we agree, that the construction and operation of Canyon Ferry
has in every year resulted in a net benefit to the Montana Power
Company. This is attributed to the increment of storage that is
nonconsumptively used for power production in every year and the
resultant discharge which inevitably increases the historic
direct flow at the downstream hydropower sites. Thus, the
exchange needed to "maintain present power capacities” at the
Montana Power Company's facilities, Senate Document 181 at P.
62, was a result of the hydroelectric operations at Canyon |
Ferry. In our view, this is the "physical solution” to the
conflict in water uses envisioned by the Pick-Sloan Plan. See

Sepate Document 191 at P. 62.1%3

Project Beneficjaries

The "sale" proposed by the Bureau is nothing more than a
demand for payment for the inevitable benefits contemplated by
the construction of Canyon Ferry. As noted in the Proposal for
Decision, the reclamation laws envision that benefits resulting

from federal water deliveries, unless expressly made

45

ﬂ&@F ﬂ /20



non-reimbursable by statute, are accountable to federal
( coffers. See 43 U.S.C. 485 et seq., see e.g. 43 U.S.C. 485
h(d), see also 43 U.S.C., 511, 43 U.S.C. 423e, Here, however,
the Bureau is simply not "delivering™ water to any particular
upstream appropriator, nor does the Bureau claim protection for
any such delivery per se. Further, the Bureau is not furnishing
water to any particular upstream appropriator pursuant to the
so-called "9(e)" contracts, or pursuant to any so-called
"Warren" contracts., See 43 U.S.C. 485h{e), 43 U.S8.C. 523, see
also Ickes v, Fox, 300 U.S. 82 (1937). (The Bureau is a
distributor and carrier of water for its users). 1In essence,
the Bureau erroneously describes a water right by the measure
and extent of the benefits associated with a water resource
development project such as Canyon Ferry. The "clear federal
purpose™ that preempts state water law simply cannot find
sanctuary in such convoluted expressions.

Commonly, a reclamation storage project that is designed to
supplement irrigation supplies will result in benefits to future
upstream users, if only because such stored water will satisfy
the priorities that otherwise would impede future upstream water
use. Nowhere do we find a characterization of such future
upstream users as being users of reclamation waters. As an
extreme example, grain warehousemen may also benefit from
reclamation projects, but this benefit hardly translates into a
water right. Likewise, under the Bureau's reasoning, flood
control measures which are expressly made non-reimbursable by
statute, would be transformed into "water rights™ if the

.
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rerequlation of flow satisfies downstream priorities. The fact
that the project may afford certain benefits does not endow the
Bureau with a water right for those purposes.

The cases noted in the Proposal for Decision that regard
return flows from Bureau uses were all grounded in state law.
That is to say, none of the matters determined that the Bureau
was entitled to reclaim seepage from reclamation projects as
against competing users solely because they are federally
derived. We also note that a claim similar to that made by the
Bureau herein was rejected in Nebraska v. Wyoming, 325 U.S. 589
(1945). While that matter involved an interstate allocation,
the Court again turned to state law in determining that the
federal government was not entitled to use seepage that
augmented stream flow as an éxchange for additional downstream
diversions.!® ee gene , Rock Creek Ditch Co, v, Mjller, 93
Mont. 248, 17 P.2d 1074 (1933).

The Bureau's argument regarding downstream uses also falis
of its own weight., Several of the Pick-Sloan irrigation
projects that were to be made possible by the construction of
Canyon Ferry are downstream of this facility and above those of
the Montana Power Company. Certainly the Bureau does not intend
to increase the "net benefit" to the Montana Power Company if
the return flows from new downstream uses results in a benefit
to the hydropower interest. |

The federal interest in receiving reimbursement from project
beneficiaries is, at most, an interest in securing repayment for

the costs of the Canyon Ferry development. Here, the Bureau has
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CASE # 120 ©

shown nothing which indicates that a lack of revenue from
upstream users will result in a failure of Canyon Ferry to repay
{ts share of a basin-wide "debt."™ See §9(c), Proposal for
Decision, P. 25, see gepnerally, Clark on Water and Water Rights,
vol. 2, §112.3. Even if such a shortfall does occur, the Bureau
may not, through accounting procedures which allocate the
respective costs of development among the respective water
users, devise a "clear federal purpose" that preempts state

water law.

uthorit

In our attempt to glean the federal interest in the instant
proceeding, we asked for and received from the Montana Power
Company its license from the Federal Power Commission. See
generally, 16 U.S.C. 7%la et seqg. Our review of this license,
as well as the Federal Power Act, revealed nothing that is
inconsistent with the Pick-Sloan Plan or our determination
herein.!?’ No federal interest can be deciphered that would
frustrate the application of state law, insofar as the instant
Objectors are concerned. Indeed, at page 8 of the license, the
Pick-Sloan Plan is explicitly recognized by the Federal Power
Commission (now known as the Federal Energy Regulatory
Commission). In adherence to that Plan, the Commission also
protécted the future upstream development that was contemplated
by Congress in said Plan from any actions that may be taken by
its licensee, the Montana Power Company. Article 31 of said

license specifies that:



authority of this license against the United States or
any water users' organization claiming through the
United States for any damage resulting from any future
depletion in the flow of the waters of Missouri River
and its tributaries for the irrigation of lands and
other beneficial consumptive uses."®

(// ® (tYhe Licensee shall not make any claim under the

Although the Applicant herein does not claim through the
United States, it is evident that this provision contemplates
that the amount of depletion envisioned under the Pick-Sloan
Plan does not comprise an adverse effect to Montana Power
Company's rights to produce hydroelectricity. To that extent,
upstream depletion does not adversely affect the Montana Power
Company, unless and until that depletion exceeds the amount
contemplated in the Pick-Sloan Plan. We obviously have not yet

reached this level of development.

APPLICANT'S CORRECTIONS

The Applicant has notified us that the Proposal for Decision
contains an error in the description of the Place of Use. We
see no such error. The description in the Proposal tracks with
the Application, the Public Notice, and the Interim Permit. If
error is made, it cannot be corrected at this juncture without
frustrating the Public Notice of the present Application. gSee

MCA 85-2-307, In re Stonewall Estates, 197 'Colo. 255, 592 P.2d

1318 (1979). We have corrected the name of the partner to this

Applicant from Gerald wallel to Jerry Wallem.
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WHEREFORE, BASED ON THESE FINDINGS OF FACT AND CONCLUSIONS
(/— OF LAW, the following Final Order is hereby issued.

Subject to the terms, limitations, and restrictions
described below, the application for beneficial water use Permit
No. 12016-s41G is hereby granted to Don Brown and Jerry Wallenm,
a partnership, to appropriate ioo géllons per minute up to 32
acre feet per year for new sprinkler irrigation of 12.4 acres
more or less, located in the SE 1/4 of Section 1, Township 2
South, Range 6 West. The waters provided for herein shall not
be diverted prior to April 15 of any given year nor subsequent
September 15 of any given year. The source of supply shall be
the Jefferson River., The waters are to be diverted at a point
in the SE 1/4 of the SW 1/4l0f the SE 1/4 of Section 1, Township
2 South, Range 6 West, all in Madison County. The priority date
for this permit shall be March 31, 1977 at 1:05 p.m.

This permit is subject to the following express conditions,
restrictions, and limitations.

A. Any rights evidenced herein are subject to all prior and
existing rights and to any final determination of such as
provided by Montana law. Nothing herein should be construed to
authorize the Permittee to divert water to the detriment of any
senior appropriator.

B. The Permittee shall in no event cause to be diverted
from the source of supply more water than is reasonably required
for the purposes provided for herein.

C. Nothing herein should be construed to affect or
otherwise reduce the Permittee's liability for damage which may

be caused by the exercise of this Permit.
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DATED THIS _a'_-hdhay of ‘%LL—' 1984.

¥

Matt filliams, Hearing Examiner
Department of Natural Resources and Conservation

)
Gary Fritz, Ad
Water Resource

Division
atural Resources and Conservation
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FOOTNOTES

3 We express no opinion on the merits of the Bureau's claim
for protection of its water deliveries attendant to the
Helena Valley Irrigation Unit. whether or not the proof
sufficiently supports this appropriation need not be
decided. 'The very magnitude of the appropriation claimed
for power purposes pales the minor amount of water claimed
for these latter purposes. Under the approach herein, lack
of adverse effect to the former is lack of adverse effect to
the latter. For present purposes, we assume the validity of
these appropriations as claimed by the Bureau and recognize
standing of the Bureau to assert these interests for the

reasons given in In _re IX Ranch, Department Qrder (2/82).

t The relationship between inflow and use at Canyon Ferry can
only be conveniently described in terms of averages. To put
the present matter in context, the "beneficial use" figures
in Table 1 of the DNRC Report can be compared with the
"probability of exceedence" graph of inflows at Figure 3b in
the report. The long-term average use of water at Canyon
Ferry has been approximately 3.05 million acre feet per
water year. The flow of the Missouri River is equal to or
exceeds a yield of 3 million acre feet during 90 percent of
the years., (Figure 3b). 1If we take 4 million acre feet of
use due to the incremental development of water use at
Canyon Ferry (see Table 1, Figure 1), we find that the
Missouri will equal or exceed this amount during 50 percent
of the years. Thus, in roughly half of the years, inflow
has approximately been equal to the Bureau's use. Figure 3b
of the report incorporates the general comparison. These
figures, of course, ignore variations in the pattern of flow
across a year and the difficulty of predicting flows.
Moreover, it is true that the actual use by the Bureau is
geared on an ongoing basis to the level of incoming flows
and the "rule curve®" designated for reservoir operations.
The Bureau undoubtedly would use more if more was
available. These latter considerations are dealt with
elsewhere herein.

3 It is of course true that, according tc the Bureau's claims,
virtually all upstream direct flow use after completion of
Canyon Ferry occurs in derogation of its rights. The use of
the 85,000 acre feet figure is used as a barometer of future
development, not an index of the full amount of depletion to
the Bureau's claimed right. Moreover, while it is difficult
to detect the effect of upstream uses from water flow
measurements, it is true that depletions attendant to such
uses have resulted in losses of power production at Canyon
Ferry. We express no opinion, of course, on the extent to
which such pre-1973 uses have ripened into appropriations by
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presciptive use before the advent of the Montana Water Use
Act. See generally, MCA 85-2-102(7), Eltien, Water Rights:
Prescriptive Right to the Use of Water in Montana, 3 Mont.
L. Rev. 135 (1945); Stover v, Elliot, 137 Mont. 135, 350
P.2d 585 (1960); O'Conner v, Brodie, 153 Mont. 129, 454 P.2d
920 (1969); Smith v, Krutar, 153 Mont. 325, 457 P.2d 459
(1969); King v. Schultz, 141 Mont. 94, 375 P.2d 108 (1962).
Nor do we express an opinion regarding the running of a
prescriptive period as against the United States acting
through the Bureau. See generally, Utah Power § Light Co,
v. United States, 243 U.s. 389 (1917).

We note in passing that, according to the Bureau and Montana
Power Company, the reduction in efficiencies caused by
increased drawdowns are in the more severe instances
allocated partly to the Montana Power Company. See P. 10,
Exhibit 3, Brief of Bureau. To the extent that Canyon Ferry
is a "net benefit™ that MPC is not entitled to as a matter
of right under water law, this arguably reduces only the
extent of the "windfall® to that entity.

We note that the Bureau admits in its brief that 1976 was
the only year in which its turbines were run at full
capacity. (In context, this means that the 1976 runoff was
ample enough to run the turbines at full capacity and still
maintain the reservoir at its assigned operating levels).
Since the water use permit is the exclusive means of
appropriating water in this state after 1973, this
additional use cannot assume the dignity of an
appropriation. Featherman v, Hennessv, 43 Mont. 310, 115 P.

983 (1911); Quigley v, McIntosh, 110 Mont. 495, 103 P.2d
1067 (1940); Midkiff v, Kincheloe, 127 Mont. 32, 2634 P.2d

976 (1953). However, this incremental difference does not
appear to be of significance in this matter, as it would
only be available in an extremely wet year.

We recognize that the foregoing principle blends into the
so-called "public trust" theory. 3See generally, Sax, The
i c

ublic s o¢ n u w: ti
Judicial Intervention, 68 Mich. L. Rev. 471 (1970); Day v.
Armstrong, 362 P.2d 137 (Wyo. 1961); Diana Shooting Club v.
Husting, 156 Wis. 261, 145 N.W. 816 (1914). Language in
Fitzpatrick v, Montqomery, 20 Mont. 181, 50 P. 416, contains

public trust tones. ("'We say with reasonable limits, for
this right to water, like the right by prior occupancy to
mining or agricultural land, is not unrestricted. It must
be exercised with reference to the general condition of the
country and the necessities of the people, and not so as to
deprive a whole neighborhood or community of its use, and
vest an absolute monopoly in a single individual,'" at

186). See also Martin v. Waddel, 41 U.S. 367 (1842); United
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ains ssocjation v o} ‘Dakota - HWat s T
247 N.W. 24 457 (N.D. (1970); Branch v. Oconto County, 13
Wis. 24 595, 109 N.w. 24 105 (1961}); Neptune City v,
Avon-by-the-Sea, 61 N.J. 296, 294 A.2d 117 (1972). With
reference to Montana Power Company's claims, an early
Attorney General Opinion contains language suggesting that
water rights of this magnitude may not, as a matter of law,
arise, based on public trust notions. See 22 Att. Gen. 70.
We do not, however, ground our decision herein on such
matters, nor do we in any way suggest that the legislature
had not detailed the elements of the public trust, if one
exists, by adopting the Montana wWater Use Act and codifying
accepted principles of appropriation law. Rut see

generally, Illinois Central Rajlroad v, Illinois, 146 U.S.
3876 {(1892).

The groundwater analogy answers fully to the issue herein.
At common law, distinctions were drawn between surface and
groundwater that answered to the practical problems of
administering rights to the respective sources. Because
surface streams are annually replenished, diversions
therefrom do not create the problems attendant to
groundwater diversions. §See State v

Congservation, (Colo.), 671 P.2d4 1294 (1983). Here, however,
the Bureau argues that administration of its rights
according to annual flow is an insufficient protection and
this position frames the issue in terms of groundwater
protection,

The scope of 'our analysis assumes that the Bureau will elect
to treat upstream depletions as an erosion of its storage.
0f course, the Bureau may decide that its interests are best
served by reducing its annual power production and
preserving its capacity for long-term storage. That, of
course, is a matter of discretion for the Bureau, bounded by
the lawful downstream demands of others. We only decide
that the Bureau's current choice of preserving long-term
storage is not protected against upstream junior claims. We
further assume, as we must, that the Bureau will not in the
future so significantly change the character of flows
downstream as to abridge MPC's appropriative and/or
contractual claims to water.

We note that the legislature defines waste, in part, as a
"negligent operation of an appropriation or water
distribution facility"™, MCA 85-2-102(13). The use of the
term negligence reflects a legislative determination that
even customary water practices may prove wasteful, See W.
Prosser, Torts 168-169 (4th ed. 1964).
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we do not go so far as to conclude that these circumstances
indicate that hydroelectricity is not a beneficial use per
se. Indeed, the legislature has explicitly recognized it as
such. MCA 85-2-102(2). We note, however, that it is
arguable whether such a legislative sanctification insulates
otherwise beneficial uses from being wasteful in particular
circumstances. A certain manner or type of use may not be
"beneficial™ in some circumstances despite the fact that
such a use normally belongs to a category of uses that are
regarded as beneficial. For example, the irrigation of
phraetophytes as windbreaks or as soil cover may not be
beneficial in the face of wide-spread upstream demand. See
generally, Southeastern Colorado Water Conservancy Dist, v,
Shelton Farms, Inc., 187 Colo. 181, 529 P.2d 1321 (1979).

The test of beneficial use is necessarily one of comparison;
only when the concept is juxtaposed with its counterpart of
nyaste” does it become meaningful. Compare 85-2-102(2) with
MCA 85-2-102(13). A determination of beneficial use cannot
be made in vacuo and inevitably involves assessing the
relative benefit from alternative water uses. 3See
generally, In re Deschutes River, 134 Or. 623, 286 P. 563,
294 P, 1049 (1930); irfield igation Co, v, White, 18
Utah 2d 93, 416 P.2d 6411 (1966); Blaine County Inv, Co, V.
Mays, 49 Idaho 766, 291 P. 1055 (1930); Tulare Irrig, Dist,
v. Lindsav-Strathmore Irrig, Dist., 3 cal. 24 289, 45 P.2d
972 (1935): Trelease, The Concept of Reasonable Beneficial
Use in the Law of surface Streams, 12 Wyo. L.J.l (1957).

The test appears to be one of whether the particular use in
a given set of circumstances can ever answer to the
fundamental purpose of the appropriation system. This is in
contrast to the individualistic weighing of competing
benefits from competing uses that is characteristic of

riparian law. §See generally, Restatement of Torts, §850.

Hydroelectric production of the magnitude at Canyon Ferry
bears certain earmarks of a use that is odds with the
purpose of the appropriation doctrine. First, great "need"
for water arises irrespective of the arid environment that

prompted abandonment of the riparian system. See generally,
Mettler v, Ames Realty Co., 61 Mont. 152, 201 P. 702 (1921);

Coffin v, Left Hand Ditch Co., 6 Colo. 443 (1882). The
appropriation system was spawned at a time when federal land
policies encouraged the development of small family farms.
See_generally, California Oregon POwer Co, v. Beaver
Portland Cement Co,, 295 U.S. 142 (1935); Thorp v, Freed, 1l
Mont. 651, (1871). The priority afforded by the system
provided security needed to develop irrigation and diversion
works; the insistence on beneficial use assured the
wide-spread development of water. Hydroelectric production
tends to emasculate the latter purpose and insist upon the
former.
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Some measure of the concern for these types of developments
can be gleaned from judicial treatment of trans-basin water
(/( diversion projects and their effect on the water supply in
the area of origin, "waters primarily belong in the
watershed of their origin, if there is land therein which
requires irrigation. ... <Courts have many times sustained
such foreign appropriation, and perhaps each case should be
determined on its own individual merit."
McNulty, 80 Mont. 339, 356, 260 P, 401 (1927); see
generally, Spokane Bangh & Water Co, v, Bealty, 37 Mont.
342, 96 P. 727, 97 P. 838 (1908); Hansen v. ‘Larsen, 44 Mont.
350, 120 P. 229 (1911); Thrasher v. Mannix and Wilson, 95
Mont. 273, 26 P.2d 370 (1933); Meine v, Ferris, 126 Mont.
210, 247 p.2d 195 (1952). This wary treatment of
trans-basin diversions must be attributed to the
water-intensive demands of such projects and their effect of
eliminating return flow benefits in the area of origin,
since nothing otherwise appears intrinsically wrong with
such diversion practices, and in view of the difficulties
inherent in defining a trans-basin diversion, per se., See
generally, Orchard & City Irr. Dist., v, Whitten, 146 Colo.
127, 361 P.2d 130 (1961). Here, the Objectors transmit the
alter ego of water across expansive electrical transmission
systems., Like most trans-basin diversions, the use of water
for hydropower generation characteristically commands a
basin's water supply without reference to alternative water
needs within that basin,

Moreover, it is appropriate to observe that the generation
of electricity is not truly water-dependent. Even in an age
of legislative encouragement of renewable resources for
electrical production, see generally MCA 69-3-601 et seq.,
MCA 90-2-101 et seg., 42 U.S.C. 8201 et seg., some
production may be expected from fossil fuel. This would
occur in instances where dependence on hydroelectricity
frustrates upstream water-dependent enterprises; this is
especially the case where such fossil fuel electrical
generation would only be needed during long-term, critical
water conditions.

Finally, we note that allowing such large uses of water to
control large drainage basins is not c¢onducive to a
reallocation of water to more efficient or more productive
uses. As noted in the Proposal for Decision, transfers of
water in the appropriation scheme are fundamentally matters
of the marketplace. However, water uses are not
conveniently reordered to more beneficial uses if a large
proportion of the supply is held in monopolistic control.

We do not ground our decision on a conclusion that the
Objectors' uses herein are not beneficial to some extent.

It is arguable that the legislature must have noted these
fundamental attributes of power production in characterizing
"power" per se as a beneficial use, and that the legislature
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has chosen to tolerate the inevitable effects of such use in
order to realize cheap energy production. See also, In re
Monforton, infra. We also note that, on occasion, the
legislature has provided that power generation is
subordinate to other uses. MCA 85-1-122 (1979). Nor do we
venture an opinion as to whether a federal designation of
power as the purpose of a project precludes a state from
characterizing a part of that use as waste as against the
claims of upstream juniors.

Wwe will not invade the province of the Public Service
Commission to inquire as to whether Montana Power Company's
exercise of its appropriation is a practice or act
naffecting or relating to the production, transmission,
delivery or furnishing of ... power that is "unreasonable,
insufficient, or unjustly discriminatory.”™ MCA, 69-3-321.
Such a determination is outside the scope of those factors
enunciated in MCA 85-2-311, and it is a decision entrusted
in the first instance to the Commission. Thus, we need not
speculate as to whether a utility's duty to "furnish
reasonably adequate service and facilities," MCa, 69-3-201,
may require a change in its water practices, or whether said
duty runs to persons not complaining in their status as
utility customers. See State ex rel, Public Service
Commission v, District Court, 107 Mont. 240, 84 P.2d 335
(1938) ("Public utility ... statutes were enacted for the
benefit of the consumers of the utilities' products, and not
to arbitrate controversies between the utilities and private
persons.™) at 242.

It is arguable that even if the Bureau's means of diversion
are reasonable as against the claims of upstream
appropriators, the impact of future diversions must
nonetheless fall on the Bureau. Ordinarily, where the
senior's manner of diversion is "reasonable", the cost of
increasing the efficiency of a diversion means falls on the

junior appropriator. §See State ex rel, Crowley, SUpra:
Colorado Springs v. Bender, su ; Pima Farms Co. Vv,

ctor, 30 Ariz. 96, 245 p. 309 (1928). Here, however, the
cost of acquiring other energy resources that will "firm-up”
aggregate energy supplies can best be left to the senior.
The "free-rider"™ problem will undermine any strategy by a
prospective junior to implement the same, Attaching the
cost to the senior power entity will not undermine its
competitive position, because it does not operate in a .
competitive environment. Sge generally, 43 U.S.C. 485(h),
16 U.S.C. §8255, 42 U.S5.C. 1752, City of Santa Clara v,
Klepp, 418 F. Supp. 1243 (N.D. Cal. 1976), MCA 69-1-101 et
seqg. One might suppose that such costs can perforce be
widely distributed to ratepayers and may include the junior
appropriatior.
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Moreover, the remedy of purchasing very senior rights in
- order to assure a flow in dry years, will be easier to

(/ effectuate by the hydroelectric user. Transferring that
senior right to another consumptive use in whole or in part

might easily violate a particular junior's vested right to

maintenance of the stream conditions at the time he made his

appropriation. See generally, MCA 85-2-402, Whitcomb v,

Murphy, 94 Mont. 562, 23 P.2d4 980 (1933); sgg&gng_xg_gh_g

Water Co, v, Beatly, 37 Mont. 342, 96 P. 727 (1921);

Featherman v, Hennessy, 43 Mont, 310, 115 P. 983 (1911);

Creek v, Bozeman Water Works Co., 15 Mont., 121, 38 P. 45a9
(1894); Ci ;

F_amﬂumhl;n_e;m_&_xmr_ﬂwuy_oj
Golden, 129 Colo. 575, 272 P.2d 629 1954, Little difficulty
in the latter regard can be expected for non-consumptive
downstream users.

Since the seniors here appear to be in the best economic
position to alleviate the waste by the construction of
additional storage or the purchase of instream rights
without a loss in value to the underlying use, it appears
that the cost of diversion alterations necessary to
accommodate the full gamut of the Objectors' projects should

fall on such seniors., See Bagley, Wa s w_and
Public Policies Relating to Ground Water, 4 J. Law and Econ.
144 (1961), ls €aso e Pu n evels und e
Appropriation Qgctg;gg D, Grant, infra.

We decline to expressly rule on this gquestion, however,
because the "economic reach" of the Objectors, see Colorado
Springs v, Bender, supra, is so closely intertwined with the
quasi-public character of their electricity services. §See
Sherlock v, Greaves, infra, that is, the extensive
regulatory authority over "public uvtility" type properties
make problematic the application of water law concepts where
such concepts define the duty of a uvtility acting as an
appropriator to take certain measures in relation to its
appropriation, It is one thing to conclude, as we do
herein, that a "utility" has no property interests as
regards the claims of others, and quite another to ground
our decision on a consequence that is subject to the
reqgulatory control of another tribunal.

13  The Bureau disagrees with the Proposal for Decision's
description of "drafting from storage" in anticipation of
future inflows. We accept the Bureau's description of

"controlling inflows", although it does not affect the
analysis.

i1+ we note that deference is due to the Bureau's construction

of the statute it implements. U(dall v, Tallman, 380 U.S. 1
(1965); EPA v. National Stone Association, 449 U.S. 64

(1980). However, deference does not amount to abdication.
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This is particularly the case in circumstances such as those
presented in the instant record where the subject matter
does not involve issues that are largely complex and
technical, and within the agency's expertise. See E,I. du
pont de Nemours & Co. v, ‘Train, 430 U.S. 112, 135 n.25
(1977); Natural Resources Defense -Council, Inc. V. United
ctates Envtl, Protectjion -Agency, 656 r.2d4 768, 774 (D.C.
Cir. 1981). Moreover, unrestrained deference to a
construction that is not firmly rooted in statutes which
define a clear federal purpose would frustrate a context
where provisions are read in light of Congress's historical
reliance on state water law. See U,S., v. California, infra.

As noted in the Proposal for Decision the Bureau's position
is fundamentally at odds with the Congressionally stated
purpose of Canyon Ferry. We are not persuaded by the
Rureau's reference to language in the Pick-Sloan Plan which
describes the intent of the overall development program for
the Missouri Basin, as opposed to those provisions which are
directed at Canyon Ferry's role in that program. 0f central
importance are those specifics of the plan which relate to
Canyon Ferry and contemplate smaller turbines, greater
fluctuations in net head, and a marketing plan to "firm up"”
energy from diverse federal developments, Viewed in total
these provisions contemplate a greater use of stored water
than that currently used by the Bureau, in order to
reregulate the river for downstream hydropower demand and
allow upstream development to proceed.

The Bureau's assertion that 300,000 acre feet of water is
available for upstream development also runs against the
grain of the Pick-8loan Plan. Even if we assume that the
300,000 acre feet may be used consumptively, this volume of
water is not sufficient. to foster the federal development
assumed in the Pick-Sloan Plan. We do see where Congress
inevitably frustrated contemplated development by the very
language it authorized in it. The fact that some of the
anticipated development was contingent on storage projects
does not alter our conclusions. Such storage, by terms of
the Plan was necessary to overcome local physical
deficiencies in supply. Further, the needs of just the
contemplated direct-flow projects would result in a
depletion exceeding 300,000 acre feet. Moreover, even
upstream storage, such as that contemplated by the
pick-Sloan Plan, is a depletion to the Bureau's asserted
needs, since spills at Canyon Ferry in virtually all years
do not indicate a surplus over capacity, but rather only
reflect the inherent uncertainty in forecasting runoff. If
the amount and time of runoff could be predicted with
precision, the Bureau could, and we assume would, use more
water in the preceding water year. ToO the extent that
upstream storage appreciably modifies the runoff equation,
it too can reduce Bureau use.
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'* The agreement between the Bureau and Montana Power Company
that was appended to the Bureau's brief is irrelevant to the
instant problem. 1In part, the agreement details a
"coordination plan” for maximizing power among the
Objectors' facilities. Wwhile we agree that the exercise of
water rights may be modified by contract, we do not see
where parties may "contract" for a water use that is not
reflected 'in the substantive law which defines the body of
the agreement. As well, we do not see how persons who are
not parties to the agreement, including this Applicant, are
in any way bound by the terms thereof. 1Insofar as this
proceeding is concerned, the focus remains on the asserted
water rights that are the subject of the agreement. We also
note that, while the agreement purports to leave the
respective parties' water rights sacrosanct, the entire
thrust of the agreement is to define when and how waters
will be used. Thus, the "hand-in-hand" thrust of the
agreement arques that the Montana Power Company cannot be
adversely affected when the Bureau is not.

The second-prong of the agreement appears to be directed at
settling the headwater benefits that are inevitably
generated by Canyon Ferry. The Federal Power Act requires
that licensees pay an equitable share of upstream federal or
federally licensed projects from which they benefit., 16
U.S.C. 803 (f). This provision, however, cannot be read as
a federal allocation of the source of supply that is geared
to the structure of the payments. 1Its purpose is, as a
financial matter, to allocate costs where benefits lie, and
thereby encourage sound hydroelectric development of the
waterway. Such settlements can occur by agreement, 18 CFR
13.1, and they may also be imposed on an annual basis. 18
CFR 11.25 et seqg. Thus, settlements for headwater benefits
flow from the facilities' attendant water rights, not vice
versa. We will not dispose of the present controversy con a
claim by the Objectors that a denial of the instant
application will make it easier to settle the headwater
benefits provided by their existing contract.

1+ The water controlled by the Bureau are not "augmentation”
waters., Augmentation waters are those waters which are
delivered to senior users when junior needs would otherwise
be out of priority. 1In effect, such appropriations can move
water uphill, and allow junior users to proceed in the face
of senior demand by an exchange that satisfies the senior
need. In (c) a Poud at sers Ass’ ci
Meadows, supra, water was held in storage to offset senior
demand when junior users of the same source of supply
infringed on the senior users. Thus, by means of an
exchange system, the junior "used" the stored waters to

augment the source of supply. See generally, Brennan v,
Jones, 101 Mont. 550, 55 P.2d 697 (1936).
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Augmentation waters, however, never form in and of
themselves an appropriation of the water resource, They are
protected only to the degree necessary to effectuate the
underlying use. Augmenting stream flow is no more a use of
water than draining gravel pits. See In re Kenyon Noble,
Department Order; Western Ditch Company v. Bennet, 106 Mont.
422, 78 P.2d 78 (1938) (construction of drain ditch in 1501
does not amount to appropriation).

The Bureau's returns to the Missouri River are in no way
dependent on the specific amount of depletion created by
upstream users. Rather, they are a product of the
Congressionally contemplated power production at Canyon
Ferry. Incidental benefits to other water users from return
flows do not characterize such increased flows as
augmentation water. As noted in the Proposal for Decision,
all appropriations that are non-consumptive to any degree

‘provide water at a displaced place or time., Such return

flows do not demand payment from any subsequent user;
indeed, such subsequent user has a vested right to the
maintenance of stream conditions which existed at the time
of his appropriation. See Creek v. Bozeman Water Works Co, .,
15 Mont. 121, 38 P. 459 (18%4); Wills v. Morris, 100 Mont.
514, 50 P.2d 862 (1935); Woodward v, Perkins, 116 Mont. 46,
147 P.24 1016 (1944); Galiger v, McNulty, 80 Mont. 339, 260
P. 401 (1927); Rock Creek Ditech & Flume Co, v, Miller, 93
Mont. 248, 17 Pp.2d 1074 (1933)., As noted in the Proposal
for Decision, it makes no difference whether such returns
are prompted by a use of water bearing the earmarks of
developed water, This is not so much a result of the
problem of proof noted in the Proposal for Decision, as it
is a product of the maxim that an appropriation is a
usufructary interest. Water that has served the needs of an
appropriator is public juris. Galicer v, McNulty, 80 Mont.
339, 260 P. 401 (1927); Rock eek Ditch & Flume Co

Miller, 93 Mont. 248, 17 P,2d 1074 (1833). Problems of
proof will answer to the evidentiary hurdles.

we do not mean to intimate in the Proposal that Montana
Power Company might "call out" upstream users if the Bureau
should abandon any part of its appropriation where the
returns at Canyon Ferry are still greater than the natural
flows. In this regard, Canyon Ferry is nothing more than a
massive tributary under artificial control. Montana Power
Company may not under such circumstances "move its point of
diversion”™ upstream from such a tributary. See Columbia
Min. Co. v. Holter, 1 Mont. 296 (1971); Thompson v. Harvey,
164 Mont. 133, 519 P.2d.963 (1974); Haney v, Neace-Stark
Co., 109 Or. 93, 216 P. 757 (1923). 1In all other events, of
course, the upstream appropriator is also entitled to have
the Bureau's use maintained in a manner that is
substantially the same as it is now. Se¢e Vogel v, Minnesota

Land_& Reservoir Co., 47 Colo. 534, 107 P. 1108 (1910)}.
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We note, however, that the Federal Power Act, 16 U.S.C. 7%la
et seg., contains numerous ™anti-monopoly®™ provisions.
Licenses for the construction, operation and maintenance of
power works are limited to "a period not exceeding fifty
years." 16 U.S.C. 799, see generallv 16 0U.S5.C. 7%7(e}. At
the end of the original license period, the project may be
taken over by the United States or another licensee under
specified conditions. 16 U.S.C. 807, 808. 1In taking over
the project pursuant to a new license, the new licensee is
not required to provide reimbursement for water rights in
excess of the reasonable cost of acquisition by the original
licensee, 16 U.S.C. 807(a), see algo 16 U.S.C. 797(b) (cost
statement shall include "price paid for water rights"),

Moreover, any licensee must maintain "amortization reserves"
out of surplus monies earned over a "reasonable rate of
return upon the net investment."™ 16 U.S.C. 803(d), see _also
16 0.5.C. 796, see generally 16 U.S.C. 803(e). These
amortization reserves may be used to reduce the net
investment of the licensee which, in turn, reduces any
payment to that licensee if the project is taken over.

The structure of these provisions arques that any water
right held by Montana Power Company is necessarily a
defeasible one, and that Montana Power Company cannot be
"adversely affected" in its status as a prior appropriator
unless and until depletions undermine its ability to recover
a "reasonable rate of return on its net investment" in the

project. See generally, Federal Power Commission v, N;ggg:g
Mohawk Power Corp., 347 U.S. 239, 74 S. Ct. 487, 98 L.EQd.
666 (1954); bama we ompa de ow

Commission, 482 F.2d 1208 (C.A. Ala. 1973); First Iowa
Bydro—-Elec, Co-op v, Federal Power Commissjon, 328 U.S. 152,
90 C. Ed. 1143, 66 S. Ct. 906 (1946); Portland Geperal Elec,
Co., v, Federal Power Commission, 328 F.2d 165 (C.A. Or.
1964); Niagara Falls Power Co, V¥ ed oW missio
137 F.2d4 787, cert denied 320 U.S. 792, rehearing denied,

320 U.S. Bl5; Henry Ford & Son, Inc, v, Little Falls Fibre
o., 280 U.S. 369 (1930). ©Under this reading, no adverse
affect could occur to the Montana Power Company unless and
until the water supply was diminished to such an extent that
revenues provided only a "reasonable rate of return." See
18 CFR §2.15, see also, MCA 77-4-201 et seg. MCA 77-4-211,
Art 19, MPC License, AA24,

The difficulty with this position is that said amortizaticn
requirements matures only after 20 years of life, 16 U.S.C.
803(d), and the relevant rate of return may fluctuate. §See
18 CFR §2.15. Water rights cannot sensibly vacillate in
quantity and so, at most, this argument can be directed at
"adverse effect” instead of the character of the underlying
right. This is the Applicant's burden to discharge, and

there lS no evidence in the record regarding Montana Power
Company's revenues versus the reasonable rate of return.
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More fundamentally, the Act does not by its terms
"confiscate” or reduce the operating revenue of the
licensee. It only reduces the amount paid on relicensing.

The amortization requirements do not in and of themselves
preclude the receipt of more revenue than provided by the
reasonable rate of return on the particular facility, except
ingsofar as the underlying water right is not treated as
having a capital value even at times of chronic shortage.

K e Sl :

Compare, MO = . e n r
Mont. , 632 P.24 1086 (1981).
We also note that the Court in On d es st

california, (9th Cir. 1982), seemed in dictum to
characterize power production by federal entities as a sort
of defeasible interest and described such a use as an
incidental benefit of such projects.

We express no opinion on the merits of such a treatment in
the present circumstances, particularly in light of the
specific Congressional declaration regarding power
production attendant to Canyon Ferry. 43 U.S.C. 485h, 43
U.S5.C. 501. :
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BEFORE THE DEPARTHENT
OF HATURAL RESOUFCES AND SOOuYIVATLON
UF THE STACE TV F0TRHA

IN THE MATTER OF THE ARbLL ATION 1
FOR BEMNEFICIAL WATER ULL PoiMiy i ; crolan Al KO LEDTIGINN
NC. 12016-s541G BY DON L. BhUWH )

J

~

Pursuant to tne dontzna wWater Use Acu and ©o Loe conbeiitad
case provisions of the Meniana Adminis'ralive Procedures asi, d
hearing in tne abuove-entitled matler wa: Lolu on helena, Honhana.,
Na STRTEMENT CF Tegp a0t

] The present applicatisn seeits the use of 100 gallons & minute

up to 32 acré-feet per yeair for the irrifatzon of 12.4 acres more
ar less ciaimed to be located in wne SEILY of Section Y, Township
et North; Range 6 West, all in Hadizon iqunty. The source of

supply is clarres to be rtue defferson Huover. the waters Uiereol

to be divertved at a point in the 648 TWI/Y CET 0 of Zestion 1,

er

Township 2 Scuth, Ranze ¢ Wesb, wll n tadiseo launiy.  Tnd
Applicant apﬁeared at the neariny, 'a this matuer by Doe Browe and
Scott Brown.

An objection Tou She granting ol th.og spplicallon Wil ffiled
with the Departmentlof Hatural Resour?s-s And GONSeryatclion on
betialf of the Buresu of Reclamat:on of she Ueited sStates of

= g America. This objection silepgess seneraily thal there iv
AR

e insufficient unapprosrsianed wants o0 T dissouwri Kiver Ragln

F_ YW W BN ] s
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aoove Canyon Ferry Daw [ur lrrigetionzl development and that any
such new irrigation developement Will auverzely aiiect Uhe mrdar
rights of the Bureau of Reclamation's Canyon Fervcy and Helena
Valley Units. This dojector appearct atv the hearing by Wayne
Treers and through counsel Gerala Moore :

An objection to the grunting o¢ tnis application was alsu
filed with the Department of Naztural ResoLr'Ces Qna Conservatian
on behalf of the Montana Power Company. This opjection alleges
generally that the proposed appropriation is uvostreom from the
Montana Power Company's Haus2r Dam and other dovashredm
generating facilities and that taere 13 insafficient
unappropriated water avuilabie for the propoted use withoutb
adversely affecting tne :dewnsieesi woler r1ghis ¢ the Monturna
Power Compary and other senior woproscridtes-.  This vujector
appeared by Larry Gruel, and was represented by Renald Waterman
of Gough, Snanahan, lWaterman, and Johnson.

The Department of Natural Resourcz2s and Conservatlon was
represented at the hearing by T. <. leynolas, Area Office Field

Supervisor for the Department's iHelena Fureld Otfice.

I

HIRLT

W

The Applicant‘tendered a single exhicit, to-wit:

A-1. Copy of an aerial map uncih which nas heen depicted
in yellow and red the aApplicart's oroposed place of
use. .

The -exhibit was received intc the record Jitacut objection,
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The Montana Power Compiny Lroponmde ) the Jeoliowing exblbits,

Lo-wik: - 5
MPC-a. A digest of iLhe pericd of snills at Cochrane Baw
over a twenty yeal” perict.
MPC-b. A tabulation of the incidenis of the water ripnus

MPC claims for itu attendant nydroelectric
facilities,

MPC-c. A diagram coi the Upper Missouri DUrainage with the
Applicant's propused peint of diversion depicted
thereon.

MPC-d. A graph depicting the flows of chs Missouri River st
+ Cochrane Dam, the bdiack liie Inhavwecn iedicating a
flow rate of 10,000 cubic frel per .eccnud.

Hpl-e. A graph indicating the long-term 3steiz of the
Missourl KRiver as mewsursd at Fore benton, HMontana,

MPC-f-1 ,inclusive. Coples of notices ol appropriatioan
which Montana Pcwer Company claims evidence jis
rights to trhe use of the water resource,

MPC-nm. A summary depicling averagze spills at Canycu verry
and average spills st Cochirane for the water year
from Gerover, 1975 to September, 153764,

All of Montana Power Company's exhibits were received inta

the record without objection,

The Bureau of Reclamation tendered four exnibits, to-wit:
7 1

BR-1. ' Map of Canyon Ferry Hzs¢ivolr with the Heleua Valley
' Unit depicted in areen thereon. The back thereof

contains information about thc Canyon Ferry Dam and
its attendant uses.

BR-2. ‘Copy of a contract between tke Bureau of Reclamation
and the Montana Power Company transferring Montuna
Power Company's Canyon Yerry facility and attendant
water rights to the United Stanes, save far 47,300
acre-feet of storage. '

BR-3.° A graph cf the Missouri River flows 2t Cenyen Ferry
during approximately the last fifveen years showing
the operaticns and lovels and 11rect flow cguantities
of water in the Missouri.

BR-4. A digest rerlecting spiils at Canyon Ferry.

The Bureau of Reclamation's exihibits were received inte the

record without objection.
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The Department offered in its own osenalf a deocument entitied:
"Analysis of Water Availability on the Missouri River AbG.e
Canyon Ferry Reservoir,” The same woo riade parc of the recaora

without objection.

PRELIMINARY MATTERS

The Montana Powcr Cowpany propounded cartain "Notices of
Appropriation™ which are clasimed to evidence this entity's rights
to.the use of the water resource. These nctices have_not been
shown Lo be competent evidence tor cuen purpsses, and they ars
nereby denied probative efiact,

Montana Power Company lwmpi.citly argues that these filings
are prima faecie evidence as to the matters asseried therein by
virtue of RCM 89-810 et. seq. Whiie these provisions have been
repealed by the Montana Water Use Act, MCA 85-2-101 (i1981) et
segq., the }egislature most probably intended tc abrcecgate only the’
procedures‘detailed thereunder for evidescing tne appropriate
right. See generally, Mont. Const., Art. IX,'éec. ¢4y, It
would be incdngruous to eliminzte Lhe evidehtiary benefits of
properly filéd app}opriative claims at precisely that time that
such benefits wodld be of most materiapl advantage in the
ad judication process that supplanted the historic procedures.

See generally MCA 85-2-201 (1981) et. seq.; sege_2also Holmstrom

Land Co. v. Meagher County Newlan Cragk wWater Qi¢t., . Mont.

36 St. Rep. 1403, 605 P.2d 1060 (147490,
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Such filings are entitled tu prima facié effect, however,
only 1if such notices cf appropriation a:ve ceen tiled in !
accordance with the provisions of tn2 statutes providing toer the
same. See generally, Allen vy. Petrig, 69 Mont. 373, 222 P. 451
(1924); Musselshell Valley Farming & Livestock Co. v, Cocley, 85

Mont. 276, 283 P. 213 (1929); Murray_v.,_Tingley, 20 Mont, 260, 50

P. 723 (1897); .Stearns v, Henedict, 1206 Mont. 272, 247 P.2d 656
(1952); Peck v. Simon, 101 Mont. 12, 52 P.2d 154 (1935}. indesd,
absent such compliance, such filings are incompetent evidence,

being in the nature of sell-serving nearsav. uyalaban v, bLewis,

105 Mont. 294, 72 P.2a 1018 (1937); Snameel v, Vogle, 141 Mont.

354, 396 P.2d 103 (19€4); Gilcrest v, Drown, 95 Maont. 44, 24 P, 24

141 (1933); Holmstrom Land_Co,, supra.

The instant notices are goverred by ECM 39-510, the statutory
provision regulating the histcric doctrine of #*r2lation back" and
providing for the filing of "n.tices of appropriation as an
integral_part thereof. ZSee Bailey v _{intinger, 82 Mout, 154,

122 P. 575 (1912); Murray v, Tingley, sugra. RUH 2£9-8713 is

inapposite to the present ffrlings, as that stactute contemplated
the recording of water rights in existence upon tne effective
date of the 5885 Act. The priority dates claimed herein are
inconsistent with‘such a vintage water rignt.

An inspectio; of the present notices reveals that some or ail
of the same are deficient in some particular or anctaer. Faor
example, many of the notices nuve Lot Leen siaown or by the terms
thereof, do not show that any notice wis posted at the intended

point of diversion or that the instant notices were Ulled within

CASE # oy



e

L

gwenty days of such date. See Galaban ¥, Lewis, supra; [lolmstrem

]

Lapnd _Co,, supra. The c¢ate of appropriation reterred to in RCM
89-810 must be the cate of inztlgating Lne appropriation by
posting the required noiica, the whole purpose of the statute
being to regulate the right of a proépective appropriator to
relate his completed appropriation back to the priority date set
by the initiation of the same. Some of the instant notices are
not properly verified in accoraance Wwith the statute, rendering
the whole of the same invalid. See Murray v, Tingley, supra;
Shammel v, Yogle, supra. Moreover, iontana Power Company has
adduced no comﬁetent proof that it has suscseled Lo any righi or
interest of the prospective approprliaturs naemed io chve instant

notice. See Haves v, Buzard, 3% Monu. i, 77 P. 423 (1504),

Ospes Livestock Co. v, Warren, 103 Mont. 284, g2 pP.2d 206 (1936},

Cook v, Hudson, 110 Mont. 263, 103 P.2¢ 137 (194G).

Even assuming, arguendo, however, Lhat Lhe instant notices
are in strict compliance with the statutory requirements, thay
nonetheless fail in the effect Maontana Power“Company assigns
them. Szid nofices serve merely itc repiace the Lempérary posted

notice, Musselspell Valley Faruing & Livesgoer £, v, Cooley,

supra, and therefore can be at most a prima facie indication of
what a prospectivé approgpriator intends Lo appropiriate in the
future., The stakute does not alter the well-estaplished rule
that actual application oif water o peneficial use or at least
completion of the diversion works therefore iz a prerequisite for
an appropriative right. GSce Pailev v, _tiniiugec, Supra. The

notice thus simply serves as notice te %oe cublic tnat the waters
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named therein may ve apprcpriatea, which dupraprlation would then
relate back to the initiation of the appropriative plans. Sne

generally, General Agriculture Corp, v, Mcore, 166 Mont. 510, &34

P.2d 859 §1975). The measure of Moniana Power Company's water

right remains that quantity ¢f woter put to beneficial use aver a

reasonable period of time, Yheat v, Cameron, 64 Mont, 4¢3, 210 P.
761 (1922), and therefore in any event Meontana Power Company mustg
supplement the instant notices wivn proof estaulishing the same,

Holmstrom Land Co, v, Meapher Coupty Newlan Creek VWater Dist,,

supra; Iron v, Hyde, 107 Menu., 34, 81 P.2g 353 (19328), Msessoula

Light & Water Co, v, Hughes, 106 Mont. 355, 77 P.2d 1043 {1538);

Miles v, Butte Electric Co., 32 Mont. 56, 77 P.2d 1041 (1938).
Similarly, although properly riled nuticzs may be a prima
facie indication of the prior:ty of a particular right, Vidal v,
Kensler, 100 mant. 592, 51 P.24 23% {1955), Lhe instant noticzes

are redundant in this repard, as other proof sufficiently
establishes Montana Power Company’s statuts as a vrior
appropriator for present purposes, See MEA 85-2-311(2).
Montana Power Company also refers te the so-called
"Broadwatef‘case" as probative ot the scope and extent of its

exlsting rights. See Monruna Power_ v. Broadwater-Missouri Water

User's Ass'n,, 50 F. Supp. (Montana 1942), Thar matcer purpcrted

s

b

to determine tne Same rights tnat Monbtina Power Compuny cla
herein, except for those related to the Cochrane Dax facility, in
relation to alleged intertersnces by upstream appropriaters.
However, the case Was ultimately reverzed on zppeal for want of

subject matter jurisdiction.
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& Clearly none of the statemently reported in that case are
determinative of Montana Power Company's rights as regards the
Applicants., A judgment speaks through its decretal languaze, and
a veid determinatién necessarily stands mute., Galiger V.
McNulty, 80 Mont. 339, 260 P, 401 (140, .. MHMoreover, the
Applicant herein was not a party ta thiz procsz4ing and therefore
cannot be bound by determinations made therein., Mills v. Morris,
100 Mont., 514, 50 P.2d 862 (19352. : .

Whether or not these master's findings are entitled tc any
probative value, however, cemands a closer inspection of the
affect of a finding of lack of subject matter jurisdiction. It
is well settled that such a determination reflects a conclusion
that a particular court had in fact 5o puver to adiudge the

perticular dispute before it. That is, any purporied

i
—
o]
le
]

adjudication of’the matioer is entirely wvoid, G2g _generaily
v, Byers, 37 Mont. 503, 97 P. 8.5 (15023 The purported
judgement cannoﬁ consequently wmake any sort of a prima facie case
for the OQjector Montana Power Company, nor, is it entitied To any
starje decises effect.

It does not inevitably follow from this, bowever, that all of
the subsidia}y end-products of a litigation subsequently found
wanting for lack of subject matter jurisdictionAare veid for all
puroses. Jee ggﬁg[a;;y, Dopgeth v, ochnsan, 79 Mont. 494, 257 P.
267 (1927). \Unless the errof involving the subject matter
jurisdiction is egregious, the sameé Or similar moiive for the
¢ross exahination of Wwitnesses 1n the similar astion would exist

notwithstanding the power cf tne couri o ultimately determine

C
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the issue before 1t. See_dengrally, #kE 8Qu(p) 1), Moreover,
the solemnity of the occusion reflacted in tne oatn of the x
witnesses is not necessarily vitiated ov a suosequent reversal an
appeal. These are elements of the probvativeness of statemen.s
made in the course of a proceeding that are not necessurily
affected by jurisdictional concepts. Sge generally, MRE Rule‘
80u4(D)(1),

It is true tnat at least some or fhe languaze is5 In Re

Colbert's Estates, 51 Mont. 455, 153 P, 4002 (1935), went further

in similar circumstances to the effect that such evidence 1is

*
tainted by the lack of the power of Lhe court Lo entertain the
same. However, this case is 1tsclf inconsistent with otner water

disputes in which prior decrees ar. gdmicted in evidence atuinst

persons not party to such a decree so as to evidence the scope

-

and extent of existing water rigntva. 22¢ Galiger v, -lcNulty, 80

Mont. 339, 260 P. 401 G14927); Conk_:

=
i

30

—~

1, 110 Hant, 263, 103

[ Y

f

P.2d 137 (1940); Snerlouit v, Greaves, 166 Mont. 206, 76 pP.2d 87

(1938); Wills v, Morris, 100 Mont. 514, 50 P.2d 862 (1935).
Decrees entered pursuunt to water sdjudications are not
foundations of title, but rather mes20y atfirm and recognize the

pre-existing appropriative intcrost. See Cresson Consolidated

Gold Mining & Mining Co, v, Whitten, 13% Cclo. 273, 333 F.2a 278;

Cline v, Whitten, 144 Colo. 126, 355 P.24 306 (1960). Thecefore,

since these judgments are agmissibie, 1. wust be for the reason
that the procedures associated therewith are such thnat thic
particular form of hearsay has sutficient indigia of

trustworthiness. See MKE H04(5){(%5). To the extent this is true,
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a purported judgment veid for want o7 vdioj,ect waliar jurisciction

should have the same probative force as a Jdupment regular 1in ¥

form if the indicia of trUStNOTLHinVSS.?f, Lhe same o Iiwilar,
It is not, however, necassary to finally resolve this

matter., The aﬁplicant 15 without opportunity to cross-examine

the witnesses that formea the predicate2 for ithe broadwater case,

and in the present circumstances thls case and its leachings in

documentary form are not necessary for ded¢ision.

The hearings examinef, having coasidered =the svidence, and
now being fully advised in the premises, .oes hereuy make the
following Findings of Faci, Conclusions of Lﬁw, and Proposed
Order.

FINDIHG

17 ry

D QE FALT

1. The real party in interest in this oroceeding is a
partnership comprised ot D. Scott Brown anu_Gerald wallel.

2. A partnershnip is an entity entitled to appropriate water
in the state of Montana,

3. The. Applicant has a bona fide intent to appropriate 100
gallons up tb 32 acre-feet per year for agricultural purposes,

and it is not attémpting Lo speculate in the water resource,

4., The landg comprising the place of usS< would noct grow the
intended crop of hay, in the yields planned, at least in some
years, without the benefit of irrigsoion waters,

5. The use of water lor the producilod 27 hay would be of

material berefit to tne &pplicent.
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6. One hundred gallons & minute up to 32 acre-feel per year
15 a reasonablé-estimatc of the quantity of water required ror '
the Applicant's purpeoses, and said amount wiil not result in the
waste of Lhe water rescurce.

7. The proposed use of water is a rceneficial one. :

8. The Applicant's proposed soufce-cf suppi; is ihe
Jefferson River, |

g, The Jefferson River is at all times a triﬁutary te the
Missouri River, |

10. This proposed use wiili consume or se up a4 significant
proportion of the quantity of watar diverted,

11. Tne Applicant intends te divert cod cppiy the walter Lo
apricultural use by means of 2 spriakizr systen. The waters will
tre pumped from the Jeliwruon River, and <copveyed to the ultinate
place of use by pipelines.

12 Appliéant's proposed means of diversion are reasonasble
and custpmary for its intended purposes, and said means will not
result in the waste of the water resource,

13. The Bureau of Reclamation uses waters of the Misscouri
River at its Canyon Ferry facility Zor the procuction of
electrical pbwer. The maximum Curbine capacity at Canyon Ferry
is 6,250 cubic feét per second. ' |

14. The Buréau of Reclamation also diverts water tb Lhe
Helena Vélley Irrigaction District for 3grﬁcultural uses and to
the city of Helena for muricipal uses. The Sureau diverts 750

cubic feet per second far thece uses, althougih & significant

proportion of these waters are required merely to push the waters
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actually required for municipal and apriculturzl purposes to
their ultimate place of use.

15, Canyon Ferry has a reservoir capac;ty of 2,051,000
acre-feet. The top three teet of Lhis storage are operated oY
the Army Corps of Engincers, and the Bureau of Eeclamation clLaims
no right or interest in the waters sccumulating therein. The
Bureau of Reclamation iills, refills, and otherwise successively
fills this storage structure throughout tire yeor.

16, The Bureau of Rerniamation operates Zanyon Ferry to
maintain as much carry-over SLOraje possibfc. Primary reliance
is made on direct flows of tne Miszourl. The pureau's practices
of savinpg its storage walois for p&uentiax oo in future yesrs ot
a low flow is an unreasonable one, and saild gractice resuits in
the waste of water.

17. The Bureau diverts and oLherwise controls a quantity of
water in excess of 1ts needs.

18. :The Montana Power Compauny owns or controls a number of
hydroelectric facilities on the Miscouri River mainstam below
Canyon Ferry.

19. Montana Power Company's Cochrane facility nas a capaclly
of approximaiely 10,000 cubic feet per secona and Montana Power

Company has used such a guantiiy for tne production of electrical

power fOf sale. The Montana Power Company at its Cochrane
facility aiso waintains and controls a reservolir with an
approximate capacity of 5,750 acre-{e=t. Montana Power Company
fills, refills, and otherwise successively fills this reservolr

throughout the year.
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(’ 20, Montana Power Company 21so stores quantitizs of water at

\ its Hauser Lake faéility, at ite dorter Lake {aciiity, ab its '
Black Eagle facility, at its Kainbow {aciiity, at 1Us Ryan
facility, and at its Marony facility. All c¢f these nydroelectric
units also produce power for sale oy use of the direct {lows of
the Missouri River.

21. The Missouri River flows in excess of 10,000 cubic reet
per second on & relizble vasis Gnily al Limnes 3P spring Snow-ttelt
runoff, if ét alli.

22. The Bureau of Reclamation dges not release waber in 1Us
Canyon Ferry operations in recognition of downstream prier water
rights, except that transfers of watur ~ud/er energy may e made
by agreement between Montana Power Company snd the Burzau of
Reclamation. - !

23. The Bureau of Reclamz2ticn in the late wWlater or early
spring 6f any year spills by drafting fron sicraug2 an amdunt
equivalent Lo a conservative estluabe ¢f znticipated snow-in=it
runoff.

24, fhe water uses of the Bureau of Reclamation provice a
net increase in Missouri River flows during substantial portions
of most yeaﬁs. That is, the return flow from Bureau of
Reclamation uses Wwill often exceed that volume of water
represented by éﬁé naturzl flow of the Missourli measured at the
entrance pclint to Canyon Ferry.

25. Throughout substsntisl pertions of any given year,
Montana Power Company tias hisﬁorigally used for léess than 10,000

&‘\ cubic feet per second for tie production af electrical power for

sale at any or all of ity fucilities.
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26. The Applicant's proposed use wlta n;t_alter the nistoric
pattern'of water availability at Monctand Powar Clompany's '
hydroelectric facilities.

27. The Applicant's use will not inevitably or necessarily
capture water otherwise required for duwnsiream demand,

28. There are unzppropriated waters availaple for the
Applicant's use in the amounts it seeks and throughout tae period
during which it seeks the use of the water in at least soue
years.,

29, If the Bureau maintulned LLS historic practice of
diverting water at Canyon fFerry, tnere Wwould be virtually nc
years in which water would be avallaple [for upsiream consuh;tive
use after August 9th., Morcover, if tne Bureau should maintain
its current and customary'metnoq ol operation, in most years
there Wwill be no water avallable for new LpITrezam USes after the
beginning part of July. Indeced, vrnoer the present gaenarioe, 1in
many years (approximately #0%) there wiil be n¢ waters available
for upstream consumptive use throughout thevyear.

30. The Missouri River flows in quantities in exucess of
10,000 cubig feet per second in relative.y goud water years only
from approximshelf April 15 to July 15. In somz years the
Missouri River yill never exceed 10,000 cfs.

31. Tne Apblicant3s proposed use Will not adversely affect
the rights of prior appropriators. e

32. Some Montana Power Compuny hydroelectric facilities have
substantial sources of Suuply, e.9. the dSun, Dearborn & Smith

~ Rivers, that are not availabdle to Canyon_Ferry or other MPC

facilities.
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33. The storage =f wabter at Cunyhn Fervy provides markea and
substantial recreational venef1its. >
34, The'use of waler by Lne Applxcanﬁ Wwill heve no material'
effect on the water uges ol the Bur<av ¢t Reclamation.
‘

35. No water use of thnz Bureau of &eilcwation nas ever bDeen
curtailed by reason oi a wWater shortage.

36, The return flow from Bureau of Reclamatvlion uses provides
the only source :ur flows of tne Missouri River immediately
downstream from Canyon Ferry, except in instances where the
Bureau deliberately spills water in oypassing storage waters
derived from upstream MPC facilities or cﬁhervfﬂr, and excepdt in
those few months, if any, where tne tlows ¢f trne Missouri are in
excess of the Bureau's stcrage capaclty and girwct tlow needs,

HELUSTOnS OF LAW

1. The Department has juri3diction over ine suDject matuer
herein,.and by the appearance ¢l tnc purties, has jurisdiction
gver the persons involved herein. Big palidP bl MCA B5-2-3201 ev.
s5eq. .

2 Thé‘Departmentrmust issue a permit for o new wWatar UusSe if-

the followirng conditions or criteris exist:

(1) there are unappropriated waters in the source of
supply: :

(a) at times wnen the woter can be put %o the use
proposed by the applicant;
(b) " in the amount the applicant secks to appropriate;
and ' _

(¢) thnroughout the purtcd Gurirg wWh.ch tne applicant
seeks to appropriate, Lne amount requesed 12z available;

(2) the righus ot & prior aopropriator Wwill not De
adversely affected;
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(3) the proposed means Of diversion Cr constructiaon
are adequate;

(4) the proposed use of warw.. % 5 benericial use; o

(§) the proposed use Wili nui interfere caraasonably
with other planned usel oOr developwents vor whiien a perwit
has been issued or far wnich water has vesn reserved;

(6) an applicant for an appropriatlon of 10,800
acre-feet a year or more or 15 cublc reet per second or more
prov.es by clezar and convincing evidence that the rights of a
prior appropriator will not wve adversely affected.

3. The Applicant tcurs the burden of nrool o the aroresaid
statutory criteria by a preponderance of the evidance, 3ee

generally, Woodward v. Perkins, 11b Monz. &, W4T p.2d 101¢&

(1944), compare, MCA 85-2-211{(0n) (1979). ‘However, the CObjectors
to this matter havé the burden of goingz forward with the evidence
such that reasonable minds might differ over the scope and extent
of their water rights. Compare, MCA 26-1-401 (1981) with MCA
26-1-U402 (1981).

This latter burden is impliclt in tne statutary scheme for

permit hearings. Tlhe proposed use must not wagversely atfect Lhe

rights of a prior appropriator." See MUA B5-2-211(2) (1981)
(emphasis added). It is well settled that such rights are
described by a pretected interest in tne use of water for some

particular beneficial purpose, See Holmstrom tand Co, v, Meagher

-l

County Newlan Creek Wafer Dist., 36 St. Rep. 1403, . Mont,

, 605 P.zad 1060 - (1979), and therefore an objector must submit
evidence of his existing use so as Lo deqonstrate a cogniziuvle

interest in the proceedings.



A party to an adminisctrative procceding Yuosns oany person
named or admitted as z ovariLy or rroperly sceding and entitled as®
of right to be admitted as a party, tut nothing herein shall be
construed to prevent an agency from admitting any person as a
party for limited purposes." MOA 2-4-102(7) (1g81). A persocn is
not entitled as of right to participate in procecdings unless
that person has some interest that a.ly be affected by such
proceedings. Se€ generally, Letebury v, B8aler, 6y Mont., 133, 2:0
P. 1111 (1923), nggat_'.y.L_QaJ:ch, 30 Mou* 384, 76 P. BOS

(1904). -In a "hearing on the objectiorn®, MCA 85-2-309 (1981,

*

and objector must produce evidence demonstrating 1ts interest in

the administrative proceeding, unless said obivcctor intends Lo

participate in the procecdings for tive limited purpose of an
amicus curiae on some relsvant issue,

4. Applicant's proposed use of water Would Ge of material
benefit to itself, and therefore beiongs vo the ~lass of uses in
order to be regardeg as beneficial. See MCA 85-2-101(2) (1961).

9. The use of 100 gallons a minute up té 32 acre-feet per
year 1is a reasonab}e estimate of the guancity ¢f water required
for Applicaht's purposes, and said amount will)l nct result in the
waste of thelwatef resource,

The evidence herein demonstrates that part oo Appiilcant's
proposed place o}'use currentiy bernsef{its from suvn-irrigation.
However, the use of the waters clalmed hereln will necessarily
result in greater crop yields, and even full irrigsativn of these
sub-irrigated lands may be necessary in dry years. The Applicaut

is entitled to the greatest ruancit, of water chob he can owul to
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/” beneficial use. See 3ayre_v, Jopnszp, 33 Mont., 19, 81 P. 389

(1905). See Worden v. Algsgander, 108 Mong. 89, 88 P.2d 23 '

(1939).

6. The Applicant's proposed mneans of diversicn are
reasonable and customary for their intended purposes, and saild
means will not result in the waste o the water resource. 3g€

geperally, State ex rel, Crowley v. Discrict_Couri, 108 Monk. 89,

88 P.2d 23 (1939).

7. There are unapproprilated waters in Lhe amounts the
Applicant seeks throughcutb the period during wnich he seeks the
use of the water at leust in some years. The i=sue of
unappropriated water can best be rewoived by reference to the

assertions of each of the ovjectors Lo this marter.

BUREAU UF RECLAMATICR

The Buréau of Reclamation claims Eights tn 7.000 cubic feet
per secogé'of the flow of the Missouri River and rights to store
up to 2;051,000 of said waters for the uses attendant to its
Canyon Ferry facility. Botn s these figures are somewnhat
spurious in:regard to the issués of ununopropriated water and
adverse affect to prior appropriators.

The 7,000 cfs figure is auparently vredicated on the maximunm
6,250 cfs capacity of the turbines &t Canysn Ferry together with
a 750 cfs deélivery to the Helena Vallwy Irrigation pistrict. (A

significant portion of thnis T%0 cis 1s ubtiliz=d merely to pusih

i P

the quantity actually reguired by the users o their place of
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use,) These figures are the maxinunm guaatities of water that can
be used for the related puproses, and are not representative ol
the actual on-going rate of waler usage. ;gg;ggggfglli, Table [

& LI, Department's Exnibit 1.

‘The fact of the actuual uswe 0! suen lesser CFlows 1s wmaverial
to the issues of "unapgropriated water® ana Y.dverse affect Lo
prior appropriators". The greatest cuerntity of wa.er
beneficially used, while marking the boundery ol Lhe

appropriative claim as against subsequent ausprepriations, Se

I3

Sayre_v, Johnsoun, 33 Mont, 15, 81 P. 352 {1905): Featherman v,
3

Hennessy, 43 mont. 310, 115 P. 933 (1311), Wuizloy v, Melniosh,
110 Mont. 4895, 103 P.2d 1067 {1940}, is not an accurate barcmeter
of the ambunt of "unappropriated" water avallaole for a new
permittee's use. The appropriator's aciual need for water as anv
given time determines the scope and extent of nis appropriative
claim at such times, notwithstancing %53t particular appropriator
may have used a greater quuntity of water [or his particular

purpose in the past. Cook v, Hudzgn, 110 Mont. 263, 103 P.2d 137

(19403 ; Quipgley v, Melntush, 58 Mcnt 10%, 290 2, 266 (1930);

&

Brennan v, Jones, 101 Mont. 550, 55 P.2d 597 (1936); MCA 85-2-412

(1961). Sinée the greatest quaniity of water historically
applied to beneficial use 13 ot often descrigtive of that
quantity'customaéily diverted to tnat particular use, such
maximum quantity is therefore not aizpszitive of the existence of
unappropriated or “"surplus" water. Sed denerally, Custer v,

Misscula Publjc Service Co., 91 Mont. 136, & 2.24 131 (1931),

Indeed, to hold othérwise would encourage Lhe wda.te of vast
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quantities of this stuale's walerl rescurces, an unlikely intention

—_— e =

to attribute to the legislature. See_pgepyralsy, Allen v, Petrik,
69 Mont 373, 222 P.hs1 (1924); #CA 85-2-101 (1331).

Nor is the maxlimum guantity ot wateyr historicaliy utilized
probative as tc the venchmarks of adverg affect to prior
appropriaters. The legisiature dirceted tnat priority dates be
assigned vo new permitte2s, HCA 55~¢—H01 {1961), and thus the
legislature tuily caontemplated that demand would exceed supply
from Lime to time. Indeed, "rirst in time, first 1in rignt," the
talisman of the appropriative system, Hec MCA A5-2-u401(1}), MCA
85-2-806(1) (1931) is solely & rule of alsiocation In times of
shortage. Basing a test of adverse atrasl 1upin the possibgliuy
of infrihgement should the permittesc aisrugard pis arioryby i3
therefore not retlective of lepislutive intent, Moreover, such a
coustruction woula mandate the waste or the witer resource by
testing a permittee's claim agaionst Ioe airect years of record.
There are no unappropriat:d waters avallavle for an applicant's
use only when existingrdemand will, for éll practical purposes,
never leave a quantity of surplus water zvailable for appliczant's
use, Advérse affect to prior appyoori*gors within the gulse of
the permitfing process occurs wnen tne ﬁecessary and inevitable
effect of Abplicaht‘s usé would aeprive a sehior appropriator of

his nistoric water use at his historic tiwme and place of need.

See In re Monforton, Dept. Order, 2/82.
The Bureau's claim tor a storas apecopriation at its Canyon
Ferry facility is inaccurate in entirely tihc spposite direction.

That 1s, the 2,051,000 accu-teet claimed for storsge i3 nRot

-2



descriptive of the amount ui waler tne Bureau actually stores,
Bather that guantity degcr:bes the capacity of fhe reservoir at a
single filling, and iU has been the nisteric practice of the
fureau of Reclamation to till, refill, ard otnerwlise successively
fill the'Canyon Ferry facility to keep tnal reservoir filied t©o
its storage capaclty, gxcepling the top three pe€et tnerectl that
are allocated solely for tiood control purposes and ure
controlled by the Army Corps of rfagilneers. Thus, 1n any givén
year, when water 1is available in the Hissour:i in excess of tnat
flow required for ite direct flow neeas, sdditonal vaters of the
Missouri will be stored i{or future use.

Moreover, the Bureau undoubtedly also has available to it
substantial quantities ol Lank slurage. Tr.at is, the storapge of
even two million acre-feet cof surface storage will inevivably
proviae the hydrbs:atic pressure Lo "Lapound! Jroundwaters Wwithin
the land area adjacent to Canyon Ferry oy inducing water wovement

ne d¢ireccion and rate

cr

inte the geologic underiuy and Dy changing -
of movement of accruing inrluernt groundwater. Wnen this
hydrostatic.pressure is removed by drawuacuns, this water will in
time and in part become svallabtle as surface flow.

I generél description of tne Bureau's storape patverns will
answer to the following pattern. Gengrally, the low point of

stored water at Canyon Ferry is arcund tne wuntns of March and

liy an i1nduced one,

[
[\H

April. This lowest eob of storage is pwrtl
fostered by drafts f{roim storage 1p anLicination of srow mell
spring run-off. 3Sege discussion, infra. Thereafter in typlcal

years, inflows to Canyon Ferry wiil exceed the Bureau's current
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water requirements, and waler. wiil ve stured for future use.
These inflows are .often warked enouyn that spills occur during :
the late spring and early summer moncths, Thereafter in typlical
years from about the first part of July to the first part of
September of any given ycar, when inrlows Lo Canyon berry are
less than the Bureéu's current water demands, walers will be
drafted from storage LO augment the direct flow of the Missouri
for those uses.

In typical vears, the water flow of the Missouri River in the
montns from September cthrcugh Hovewber will again exceed the
Bureau's current demands, and agaln this excesSs will be stecred.

On some occasions, these carly fall ¢oioes 1o Uhe Miggourl are

sufficient to cause spills at Canyon fFerry. This TygLcal

augmentation of Missouri River tlows 15 probaoly not penerated Dy
increases in natural precipitation or nout of basin® supplles,
but rather is most probaoly indicative of the cessation of
upstream diversions for irrigation coupled 'witn returns from
early seésdn irrigation via groundwater'perehlauizn. Finally,

from around the end of November unt.il the month of April, inflows

. from the Missouri will once agaln faii to meet thh= Bureau's

direct flow ccapacity, and waters will be draited from storage Lo

augment Bureau uUuSe€sS.

The Bureau's claims coa;ulate into assertions that the
measure of its appropriative share of Missouri River waters is
determined by spills over its Canyor Ferry dau, That 1s, the
Rureau claims that it's rights are saturawted only at thpse times

that it is physically impossible ror this entity no take ang



(/' larger share of the Misscurl River. To the eit=nt that this is

true, the Department's "Analysis of dater Ayailaoiity on the *
Missourl River Above Canyon Ferrf Reservyoir™ 1s an accurate
depiction of the consequences of this water use on new and future
uses of Missouri River water upstreuam rrom Canyon Ferry.

The mere fact that the capucily of the reservoir at Canyun
Ferry is surficient to accomodate ths volume of waler Lhat the
Bureau has historically impounded therein does not, of course,
lead 1neluctably to the conclusion that such guantity 1s the
measure of the Bureau's appropriative claim. Beneficial use 1s

the base, measure, and limit of tne appreorlative right. Worden

v, Alexander, 108 Munt. 208, QU P.Ze i00 319390 Smith v, burl,
39 Mont. 382, 102 P. 984 (1909); Jacobs. v, _Hariowtou, 60 Ment.

312, 213 P.244 (1923); Conrud_ v, Hduriine, 4o Monco, 37, 148 P,

+

1694 (1914); Quipliey v, Mcintosh, 110 Hont, 855, 103 P.2d 1097

(1940); Gwynn v, Phillipsburg, 156 Mont. 194, 473 P.2d 855

(1971). The mere diversion o wtaer de2s not constitute an
approprié;ion of it. Power v. Switzer, 21 Mont. 523, 55 P. 32

(1898).

The quanfity of water which may ve claimed lawfully
under a prior apercoriation is iimitea te that gquzntily
Wwithin the amount ciaimed waoicih tne appropriaior has
needed, and whicn within & reasonable Lime ne has
actually and economically spplied to beneificial use,
{(Citations omitted). Il comparison between Lhe
principles regulating the approprlation and use of wter
is permissible it may be said tnat the princiole of
peneficial use 1s the one of parasmcunt importance.
Allen v. Petrik, 69 Mcnt. 373, 375-277, 22z P. 451
(1924).
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/ While an appropriator cannot ouviously appropriate more water
tnan his distripution work Wwill carsv, he may also not divert or?®
appropriate more Wwater than is reascoaovly regulirsd for his

purpose.

The appropriatoer's needs and laciliiszs, 1t eyual,
measure the extent of hils appropriation. ... if his
needs exceed the capacily of nis means of giversion,
then the capacity of his diteh, =2te., mMEasuUres the
extent of his right. ... If the cawacity of his diteh
exceeds his needs then his needs measure Lhe limit of
his appropriation. ...

: Bailey v, Tintinger, 45 hont. 154, 178,

122 ps 909 L1912

The fbregoing assumes that the roderal goevernuent aciing
through thelBureau ot Reclawmation 1o ar fapprepriacort as that
term is understood under State law. It i3 well-setrled that Lhie
United States has plenary power over .thue water courses of this
nation, elther througn lts power to repulate commerce, sen Ztate

of Oklanoma -ex rel, PiRillips ¥V, cuv F. Atkinssp Co,, 313 U.S. 508

(1941); United States ¥, Appalachian Pewer Co., 311 U.S8. 277

[}

(1540); Upited States_ ¥, Granid _River.

-

(1960); or through 1its authority to provide "for Itne general

welfare." LSee Upnited States v, Gerlag Livasnock CQL 359 U.5. 725
{1950). Thé issue is tnerefore noi what Congress may do, but
rather what it haé done with respect to tine Canyon Ferry |
facility.

Canyon Ferry 1s a part orla sygtem of facilities planned and
‘developed for the entlre upper Missourl drainage. ILts

construction was authoriled pursuens. Lo ihe “leod Control Act of

1944 . 33 U.S.C. S5 701 et.seg. secilod ¢ or the becember 22,

CAQF ﬂ 270, il



S~

(/ 1944 Act set forth the parasmeters four ithe corstnruction of the

facilties in this systew.

SEC. 9. (a) The general couwprehensive plan set forth
in House Document U475 and Senate Document 61,
Seventy-eightnh Congress, seccnd sesslion, as revised and
coordinated by Senate ULocument ZU7, Seventy-eighth
Congress, second session, are herecy approvad and the
initial stages recommended are here¢oy authorized and
shall oe prosecuted by the War Department and the
Department of the Interior as speedily as way be
consistent with budgetary requirements,

(b) The general cumprenensive plan for t'lood controi
and cther purposes in the Missouri Hiver Basin approved
by the Act of June 24, 1933, as wmodiified by sdabseguent
Acts, 1is herepy expanied to incluvue the works referred
to in paragraph {(a) to be undertaken 0y tne War
Department; and said expanded pian up.il 2€ [prosceut
under the direction of the 3¢c:=tuery of wai and
supervision of tne Chief ol engineers.

(c) Subject to the vasin-wide indings and
recommendations regarding the benelits, Lhe allocations
of ¢osts ana Lhe repayments DY water users, mode in satd
House and Senate docuemnts, Lhe reclamation and powver
developments to be undertalken by bthe Secrelary of the
Interior under said oluns shall be governed by the
Federal Reclamation Laws {Act of Jdune 17, 190z, 32 Statb,

oW
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384, and Acts amendstory Lhereol or supplementary
thercto), except that {rrigation of [Indian Trust and
tribal lands, and repayaent tnerefor, shaill de in .
accordance with the laws relating to indian lands.

(4) In addition to previous authorizations there 1s
hereby authorized to be appropriated the sum of
200,000,000 for tne partial accomplishinent ot the Wworks
to be undertaxen under sald aypuaded plans DY the Corps
of Engineers.

(e) The sum of $200,000,000 is nerevy autneorized Lo
pe appropriated far uine partial acocuplishment of the
works to be undertaken under said prans Dy tnhe Secretary
of the Interior,

The documents referred €O in the foregoing language 3are
popularly referred to as tne Pick~Sioan plan. See_generally,
Eﬂlizggmgﬂgél_ggﬁgﬂés_ﬁyQQJ_aniﬁzldﬂgrggn; s50 F. Supp. 1037 (D.
Mont., 1976), aff'd in part, rev'd in pevi, enyirenasntal ﬁg[gngg

Fund, Inc. v. Andrus, 496 F.2d 848 (yun cipLy 1979y, ©f central

importance 1n the present matter 1s “epnate pDocument 131 which
contains the Bureau of teclamation's plans for Jevelopment of the
upper Missouri. The Corps of Englneer's 2oncerns for flood
safety and navigation reriected in Heuss Dosumetit 475 do not
concernoﬁhe upper Missourl directly, and are_of only peripherial
interest %or e%ucidathg the federal purpuies nf Canyon Ferry.
Indeed, Senate Document 247 notes uo elsential disagreement
between th51Conp and the Bureau 1in developing the upper Missouri
for "flood control, silt control, and storage for hydroelectric
production and irrigatiocan". 2ee Senarte Document 247 at p. 1.
Sectin 9 of tﬁs 1944 Act is alzce of significance herein as it
directs the Bureau.of Reclamation o proceed_in accordance with
reclamation law. Secticn 3 of the 190: Reclamation Act ﬁrq&ides

that:



P i

"Nothing in sectiens 372, 373, 381, 392, 411, 416,
419, 421, 431, 432, 434, 439, Hol, H91 snd 494 of tmis
title shall be construed as afrecting or intended to '
affect or Lo in any way infterelere wibhin Lbe laws of any
State or Territory relating Lo Lne <onurol, '
appropriation, use, or Jdistribuliun »f water used in
irrigation, or any vested rignts acquired Lnegreunder,
and tne Secretary ot the Intericr, 171 carrylng out the
provisions ‘of such sections, shall proceed 1n conformity
with swuen laws, and poining in sucn sections shall 1n
any way aftect any right of any Siave or of tne Federal
Government or of any landowner, appropriator, or user ot
water in, to, Or rrom any interstate stream Or the
waters thereor. '

In Califernia v, United States, #338 u;bl o455 (1978), the
court disavowed prior diclum interprctihg this seztvion and held
that state law contols ine operation of reéecizmaolon enterprises
where such laws ure "nobt inconsistent™ with federal purpeses. In
snort, Sec. O of the Reclumation act cricapsulates the usual

preemption analysis, such Tnat & clear federal purpose will

preempt state law frustrating thatl purcose. Seg Ivaphoe

Irripation District_ v, HcCracken, 357 U.3. 275 (7958) (spacific

provision iimiting use oy reclamation watar o 160 acres
overrides absence of such restraint under state law); City ot

Fresno v, California, 372 U.S. 627 (1953) {(preference for

irrigation use in reclasation law preempts state order of
preferencésin |

The followinyg analysis examlnes Loe express or implied claims
of the Bureau-iﬁ retation to fthe particulsar uses‘asserted in the
context of the "federazl-state" cnaracter of the dppropriuation.
The Congressional documents serves to u=tall waat Gongress
reasongbly contemplutcczin.agthor121ng Juison Ferry, and are thus

important in determining the "sppropriative’™ intent af the Bureau
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of Reclamation.

s
lt
lex
Lrs
e

60 P. 390 (1900).
WAVLIGCATLON AHL FLOOD CONTHOL

In late winter or éarly spring of auy gpiven year, it has.been
the historic practice ¢f tne Bureau tu obbtsin Torcasts of spring
snow-melt run-oif, and tou spill by dracrting frgm storage an
amount equal to a conservative estimate ¢f that amount. This
practice must tind its Lusis 1n federal interests of flood
control and navigation as such releases are not made in detfereance
to downstream prior rights as is evidanco. oy tne lack of aﬁch

spills in dry years.(1) See Departmont Report at Table 3. The

Fad
i

effect of these spills is Lo increase Lhe amourth o time required

to fill the storage associated with Canysn Ferry at the time of

1. Tnese spills may alsc pe motivatza by a desire to maximize
power beneflts per agreement beluween Monrtana Power Company
and the ‘Bureau of Reclamation. This praoctice serves O
spread the "high flow water period" for Montana Power
Company, and. it thus assures that less sSpring snow- melt
run-off will run to waste insofar as:theie apiropriators are
concerned. MNo claim is made by the Bureau of Reclamatlicn,
however,: that it has appropriated water fcr sale in this
regard, and at any event 1t does not appear that sucn sales
would De warranted irn view ¢f the federal purposes evident
for Canyon Ferry wuire the effecu of the same is to curtall
the availability of water [ur upstresm use. These spllis, 1t
should be noted, often reflect preater amounts of water than
can be accounted for by Montana Power Company's reserved
storage right in Canyon Ferry, or by any releases maae Lo
bypass storage derived from upstrean MPC reregulating
facilities. Such practices are therelore analyzed under the
only remaining basis tnat may argue for their protection.

-~ 5
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spring snow-melt run-of't, and thus LS resirict tne period during
which the Bureau clulms tnere is uvagoropriated water availaole '
for use upstream,

"The validity of this practice bears only tangp;tially on tne
merits of this Applicant's proposed use. HNavigation and {lood
control are not "uses" of the water resource, and therefore they

do not comply with the usufructuary diwmensions of an

appropriative interest. See Hoimstrei lanc Cu, v, Meagher County

Newlan Creek Water Dist,, Mont. , 36 St. Rep. 1403, 505

P.2d 1060 (1979). It is therefore apparent that this Applicant's
proposed use and the uses of otners similarly situated wiil not
"adversely affect the rignts of & pr.or appropriator™ 1in this
regard, .See MCA 385-2-311(2).

Now «ll dealings in the water resource smount Lo
approprfative interest. Approcriations ure manltested Lo by an
intent to take and use the water resource. See Teoohey V.
Campbell, 24 Mont., 13, 60 P. 360 (1930). Drainage practices,
although they may indecd impact on wWwatar uses, are characterized

by a desire not to use the water resource, cubt rather to rid

oneself of-phe nuisance. See generally, In_re Kenvon-Noble,
Dept. Order, 7/81.. Flood contrcl beloags in this latter realm.
Certainly it woulﬁ be surprising to learn of_complaints of
upstream consumptive uses by a downstream "flood control

appropriation.”

]
T

Side Ditgh €o.

v, Bennett, 106 Mont. 422, 73 P.22 73 (1738). Therein the court

!

This general distvinction is retftected in We

affirmed a necessary lower court distiacition Selween dralinage
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practices and appropriations. The defendant therein nad drained
his lands in 1901, bul was accorded o pricriiy date for nis
appropriation as orf 1925, that being the date the water wus
appilied to beneficial wucses. See_also, Galanan ¥, Lewls, 105
Mont. 294, 72 P.2d 1016 (1937).

nNavigation®” interects find theasclves on similur footing,

Such interests are necesszrily of a public character, and are not

susceptible of urnilateral private control. An appropriation for
navigation purposes 1is riecessarily an anomolous conctruction.

See generally, United Strafes V. Apsulachian blectric Power LO.,

supra; First Jowa Hydro-Electric Cooperativ=_Y, FEC, supra;

ion Cu,. 174 U.3. 540

United Staves v, Rilo Grunde Dam

[ e}
"
i

i

a1

o}
5

o

-
&

(1899); United States v, Rands, 389 UG. 121 (1uhTy. An

appropriation for the purposes of determining an "adverse affect
to a prior appropriator" is not or a.dif erent character merely
because it is a public entity that asserts 1is, and therercre the
asserted powers of navigation and f{lood control are nobt interests
wheh thié Applicant can "sdversely afrect.”

It isknot-necessary, ther:fore, to decide if{ these interests,
assuming their validity , justify =he CZareau in intentionally
drawing down the Canyon Ferry facility and thereafter refilling
the same under a ¢claim of senior rignt. The permittees would
appear to have standiﬁg in such ecircumstances to test the

validity of suen practices under 33 H.3.C. 701-170b)

The use for navigation, in cennecticn witu the operaticn
and maintenance of sucn WOorks aerein autnorized for
construction, ¢f wWwaters arising 1o Srates Lgiag whoily
or partly west of the ninety-e.ghth mer:dian shall De

CAS= H /700
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only such use as dogs not conrllict with any veneficral
consumptive use, present or ruture, in States lyiag

wholly or partly west of the ninety-2ighth meridian, of :
suech waters for domestice, munlcipsnhi, SLOeW Water,
irrigaticn, mining, or industrial purposes.t

Whether or not flocd control 1s emoraced within the meaning
of navigation as used therein, and whelher or nol this provision
binds the Bureau of Reclamation as opnosed to the Army Corps or
Engineers, compare 43 U.5.C. 48s5hn(c), and whather or not this
provision precludes the Buresu's practices in any event are
matters that must wait for a court of compatent authority. Seg

generally, Ozhe Congervancy Sub-District v. Alexander, 52 F

-

Supp. 714 (D. S.D. 1973).

MV

i
"1

FLoit, WILDLIFE, AdD tELREA

Tne.Bureau also claims that this Applicant's proposed use and
cne use of others simiterly situated will adversely affect the
use of water at Canyon Ferry Tor fisn, wildlife and recreational
purposes; An inspection of the legislative history of the
authorization of Canyon Ferry, however, failc L¢ disclose a
federal quposa to use water for tnesz ends. The fact that
Congress anticipated that the use of walar for other ends would
incidentally benefit recreational interests does not rorm a basis
for concluding that sucn interests were intended to form a

separate appropriative right. o2ge& United States v, Alpine Land &

Reservoir Co,, 503 F. Supp. 877 (1980,

Thus, while the Congressional documents note the olvious

incidental senefits to tisn and wital:irs ard cecreation that the

-
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massive storage impoundment will necossarily .entail,

Document 191 at P. 18, these same doCumsnis dc not reflect such

venefits as independent severable uses within the federal

purposes to be fuliilled vy the coastruction of Cauyon Ferry.

See Senate Document 247 bt P. 1. When Congress inter

promote fisn , wildlife znd recreation Ly tne use of

ds Lo

water at a

federal project and to make such use an integral part of the

operations thereof, it ordinarily makes such intent evplicit,

See U.S.C. 615¢, 615m, 615g, 615, b615Dp, 6ihe. Sibi, B16v,

6£20%.

Alternatively, even 1t such uses are within tne rubric of

federal purposes at Canyon Ferry, the use of water upstream

cannot be said at this juncture LC necessarily threaten an

adverse effect tTo such Loterests.

mon the irrigation of crcps thare i3 an assolute

upper limit

Lo how much water can be appliad; productlivity drops or the
crops may even drcoWn it over-watered, lLollke irrigation,
there is no apparent practical liwmit wu toe water that can bDe

used for fishing and recreatlon; the more water
more room there is for fish, boats and swimmers.

ciere Ls, the
The only

physical limitation at tne reservoir would be the capacity of

the‘site. Since, however, waler is such a scarc

& resource 1in-

this state and Lhere are 30 many competing demands on the

limited supply of water, each use can be assigne

d only the

minimum. reasonably reguired tor that purpose" Lnited States

v, Alpine Land & Reservoilr Co,, sSuprd at 839.

.

The clear inference from the pattern of use incl

Canyon Ferry operations 1s Luda% neitner Snis Asplica

cative of

nt, nor

others 1like him in the near future, will adversely affect any

fish and wildlife use Dby the Bureau ol Reclamation.

1

need to decide, therefore, whether prionr Lo

P&Q&E . ST P
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(/ Montana Water Use Act, Lue use of water ror Jise and wilalife
and/or recreation was a type cof use thul migont ve considersd a '
beneficial one. See MCA 35-2-102(2), Parpdise Bainbow v, F1sh

ana Game Comm,, T4o Howb, U412, 431 P.2a 717 91%66) (¢ictum)

(public appropriation ftor fisnery purposzs): Quoegs llvestogk CO.L.

v, Warren, 103 Mont, 284, 62 P.2u 206 91076 (dictum) (swlimming
pool); Quigley v, McIntosn, 110 Mont. 435, 103 P.2d 1067 (1940)

(dictum) (fish pond); RCM £9-301(2), repealed.

&QﬂlerIURAL;.%UNICi?AL_AHD,HYD?fELLQTBIF USE

The Bureau's use of water for the prouuction af 2lectrizal
power, and 1ts delivéry of water to the llelena Valley Irrigatibn
District and the City of Helenz for agricditural and municipal
purposes can be dealt with by a single observation. Never have
these uses suftered any ueprivation by reascn of a water
shortage, and the Applicant's use hereln will not precipitace any
sﬁch effect. The eritical issue with rvgard'to these uses 13
whether further upstream developiment will caude injury tc the
Bureau's rigzht to employ a treasonable means of diversion™ to

service these uses. See discussion storage, infrs.

/
L

(
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SELLING SURPLUS WATERS

The Bureau also iﬁpliedly claims that this Applicant's uses
and the uses of others similarly situated J@uld adversely aftfectl
its right to sell waters tc¢ othners ror various purposes, The
predicate for this assertion must be groundea upon 2 claim thut
there are surplus waters available in Canyon Ferry for such uses,
and that the protection of such surplus waters 1s a presently
vested interest. Ofvcoursé, to the exient that the Bb.reau
intends to make such waters syailab'2s oy retiring its other uses
to some extent, no issue 1s raised oz to "unapupropriated water®
and "adverse affect to prior appropristors," sinse Lnese
alternate uses would be the locul point of anorys:it,

This position of the Burau of Recluamation stems {rom 3n
asserted federal purpose attendanl Lo canyon Ferry Lo provice for
upstream development. This intéresc aypears ogain and again in
the Congﬁessional niscory surrounding the auphcrization of Canyon
Ferry. By'way of backdrop, 1t appears that evisLing
hydroelectric facilitiez now owred or claimed vy the Montana
Power Compaﬁy had usurped wuch of the Missourl River flows during
the early pafts of tunls century. Th;s, the Bureau recognized
that: _ _ =

"(a)pove Great Falls, further irrigation development 1s
dependent upon construction of additjunal storage on the

== H# /.00
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gailey v. Tintinger, 4% Mont. 154, 122 P 57

main Missouri River O permit maintvenance of present
extensive power facilities, which were constructed in
early years, before irrigation possitilities were
realized. A physical solution of this conflict in water
use is one of the principal objectives Lo be
accomplished 1in any comprehensive ptan of development."
Senate Decument 191 at p. 55

nyltimate development is limlted Oy tributary run-off
except on the main streall, where future irrigation
developments must Dbe ccordinated witn the use of water
in existing power developments. Ary odditional
water-consuming projects above Great Falls, without
additional storage capacility, would impair power output.
A pnysical solution for such a conriict in water use 13
one of tne regquisites of a final plan,. '

Senate Document 131 at p. 02

The Bureau apparently intends te facilitate tnis 1nterest by
selling water upstream and py drafting frowm shnorage to augment

snorc,

S A

Missouri River flows thircugout the irricwuzon season.  In
the Bureau intenus to operate an cxcpsnoe system Lo facilitvaie
upstream demand, and clalms protectlon &3 as:inst new uses tor
this program.

The right to appropriate for sale, rent, OF discribution has

long been recognizea in Montana. Sex #ont, Lonst. art IX, «3(2),

Mont. Const., Art IIf, S15 (1589), ses _uiso, lreanan v, JZig3,

101 Mont. 560, 55 P.2d €97 (1936); Luzker v, Missoule Publis

Service Co,, Y1 Ment. 130, 6 P.2d 131 (1931): Snerlogk V.
Greaves, 106 Mont. 206, 75 P.2¢ 87 (1938); Allen v, Petrick, 69

Mont. 373 5322 P.uy1 {1924). The seminal case in Montana 13

5 (1612), wherein the

B AT T 17 S A L
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court held that an appropriation for the purposes af thne sale,
rent and dis@ribution of the waters thereof 18 perfected upon
completiop_of the diversion works theretara, and not ultimate
application ot these Wwotoers to bLepeficiald use. Tnis rule applies
at least in those cases in which the appropriater 1s enpgaged in
the Ypublic-service" Lype enterprisce of reclatming arid lands and
such appropriator shous compliance with Lhhe new repealed
statutory provisions governing tLhe posting and tiling of intehded
appropriations.

The Bureau pursuant Tc 1US asserted rights to sell tne right
to use water apparentl.y plans no diverss.ca works bshond 165
Canyon Ferry facility. The Wwatercourse cflthu Missouri River
itself is the condhit linking the ultliuie place nf use with the
exchange point of Cunyon Ferry. See_generully, HCA B-2-411; HCA
gs-2-413. It is not nacessary, nowever, U0 resolve the issue or
where the indiviaual purchaser's later=ts shouid oegin and where
the distributorts canals should end {ur the pUrposes of applying
the Bailéy rule in the present circumstances. pariey did ncet
purport té abrogate other essential reatures ol 2an appropriator.

An appropriator must in all events demconstrate an intent Lo

appropriate and use water, See Toohey v, Campoell, 2% HMont. 135

60 P. 396 (130U); cumpare, Miles v, Butte clechric & Power Co.,

32 Mont. 56, 79 ', 549 (14905, see penerally, Colo, River_ Water

Cgnservation District v, Vidier Tunnel Water Co,, (Colo.} 594

p.2d 566 (1979), and the Buresu has Taiiag Lo demonstrate such an

intent to appropriate for sale in the present mzthter.
. .
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All of the cases heretofcre dealing witn an appropriation for
sale in lMontana nave dealt Wwith circumstances in wWhich the
appropriator has at least by implication retflected an latanl UO
sell, lease, or distribute waler for certain purposes in geriuain
gescribed areas. The rule could not Le ctnerwise,.for in the
absence of such a showing there 1o nu mecnlngful weasure of the
appropriation right. In the present clrcumstances, the Bureau's
naked claim to sell water without any déscription of the lands to
wnich the water is tc be applied or thne puépo%&s for whicn tne
water is to be sold yields at most an intent ©5 Initlate an
appropriation of watver in_faturo.

Ensnrouding the buresu’s pres=nt 2lakn Lo Soll wauer wi;h all
‘the incidents of an approepriative right woula resull 10 & torm of
c2lf-begetting wWwealith heretofore undreamed of in the arid West.
The scope of the Bureau's privileges 1In this regavd would widen
4s the privilege itselrl 1s exercizced. DJelling water for
consumptive uses upstream, f{or exampie. would leave more space in
Lhe Canyén_Ferry facility to store additicnal waters tor
subsequené_sale. Fasiioning the wmeasurc o the r.pbt on tae
present cabacity cf the reservalir is arpi-rary, since tnhe Bureau
could hardly be expected tTo store waters where its inability to

do so is predicated on the refusal or Lhird porties Lo purchase

e



an amount necessary to allow for such 5£urave(a} . Bailey v.
Tintinger, cupra. ‘The medsure ot wpe cupropriation for sale
upstream, therefore, would Le boundey only Oy Law Lurcau' s
capacity to provide For rishbts downstreun LDowasbred sales would
not pe burdened by even this inconvenient incident; thne piysical
capacity of the wuter resource would Set The only Liwmlb.

The well-settled marxiw Lhat the approprictor uay hot Luse

ater Lo satisfy his appropriation, and then purport Lo sell the

Meyxeces" thereof, woula bDe repdered nugatory. S29 Gallger v,

5273 MCA $5-2-412.  The
' .

legislative reference to appropriastions ior s=ale und rentol o

MeHulty, 80 Momt. 339, 2060 P. 401 (1%

(¥t}

not alter this result. Sew HCA 85 «2-UTH et Fey.; see generallyy

vV, firsayves, Sulira.

Allen v, Petrick, supra; Snerlock

The right ol the purchaser ther=in Lo tawe "surplus" Wwaters
) f

must reflect a legilslative purpose akin Lo tne so-called “Warreon

contracts" of the reclamation laws. See 43 U.S.C. 523, bub sce
also Rock Creek Dt Lot o Vo b Lg_mg. i el , HH MBogt. 250, 17

p.2d 1074 (1933). That 135, Wheheved wabter is avulilaple purswant

to an appropriation for sale, real or Jdistribution because of

2. The "pioheer rule" that an appropi:ator is in all events
limited by tne capacity of the diversion ditch has no
application tg a storeage appropriator, See_generailly,
Gilcrest v, BLrown, 95 Mont. 44, =d P.20 141 ¢1933); Hol mstrowm
Lang Cao, Vv, Heagher County Ngg;gp_ﬁ;@gk, 15 St. Hep. 956
Mont. ___, 60% P.2d 1000 (1979). It is ocbvious thatl 4
direct-flow claimant cannot intend Lo approupriate moere than
his ditch Wwill carry, DUL Lnls comuun-senise mefium nas no
place witnin the conference ol & 5LUrage dp\roprlctlod. The
very purpose of storage 13 Lo capture water at one polat for
use at a subseguent time. See in re Monfoclon, sUpra

b
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lack.of demand for the same within the "project boundaries,”
persons outside saiu boudaries may use tne witer until such time
as sald wéier is needed for the originu;‘purposes of the
appropriation. Thls conceptl reinforces the requirament of
designating the ultimate place of use at the Lige of instigating
an appropriation for sale. In luese clrcumstances, iv 1s Lhe
reasonable water requirements of the original place ot use thut
marks the boundaries of the appropriative claim,

The principles retlected DYy Cthese statutes rlnd no
application 1n the present matter. The reacrd docs not Suppert a
conclusion that tne.Bureau claims surplius waters to be avallable
pecause of the non=usec of waters [¢r L original purposes ol Lne
Canyon Ferry facility. Tune Bureau nas tnerefire isiled vwo
deglgnstrate an appropriatipn in uviile regard, Nor need the
question be addressed of whelther a clear cCongressional earmarking
of "surplus water" for undefined futurc Jdse would preempl state

.

law. See MCA 43-U.S.C. 523; see peaeral.y, U. 5, V. Califnrnia,

supra. The legislative history of the Canvon Ferry authorization
argues against any autncrity Lo sell wavers in the sasnitude the

Bureau claims.(3)

3. The Water Supply Act of 1958 speaks explicitly in terns of
providing storage spacz for future municipal and industrial
demand., See 43 U.5,C. 390D. roweses, cx.suing projects such
as Canyon Ferry cannot be retroillled to aeet Lthese ends
without Congressional approval wner& such ar enterprisze would
"seriously affect the purgposes ror which toe project was
authorized, surveyed, planned, or constructed ... o4
U.S.C. 390p(d); see discussion Lolow,

QASE # 120/



"1t is true that the statutory lanpusge autbthorizing Canyan
Ferry speaks in terws of providing waler for vower znd
irrigation. Canyon Ferry, however, Wat put. a single facility in
a regime of projects tnab wWere simultaneously suthorized by the

Act of Congress. Senate Documeni 191 clearly ccntemplates a

from Canyon Ferry. A

C.J

number of addltlunal projects upsire
proposed project in ana around Three Forxu, Montana, for example,
contemplated by itself the irrigation of some 310,000 acres.
Canyon Ferry, in the context of the entire plan, allowed for
upstream development LY providing for downsiream power demand.,
The massive storage associuted witn tnis facility coupled with &
non-consumptive hydroelectric uce would oerfoirce sohleve &
reregulation of Missourl River PioWws Lo Foater ijurcvher fecerul
developments upstream,

"The proposed Canyen Ferry Reservo.r, cf 2,000,G00

acre-feet capacity on the main Ml%qourl near Helena,

together withh its accompanylng 35,000 kLLOd“ L power

plant, 1is a Key structure, required to permit upstrean

develcpment. It woulus re—regulaue rezidual flows of tne

river after full development of upatrﬁam‘:“rx;afion 50

as to maintain present capa01tles at the nlants in
quest¢un below the reservoir,

Senate accum=nt {51 at p. 62
With this physical solution to toe proolews of downstream
power demand, irrigation aund agricultural developnent were LO
proceed via a pumver ot se¢parale reclamation projects, each «ith

sufficient storage to deal with the problewms of pnysical

A QF & 5.
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shortages of water, In times of the quantity of water Zctually
[/ stored for future use at Canyon Ferry, it is incunceivable that
{ this faciiity would have the capacity tu provide for all the
upstream development proposed without severe recercussions for
its hydroelectric productilon. Thecse projects:wcre noy,
therefore, contemplated as units ¢t the Canyon Ferry enterprise,
although they were part of a system ir which Canyon Ferry was an
integral unit.
One can note a federzl purpose tharcugnont the reoclamation
laws that the users of [ederal project waters berne ab least part

of the costs. assoclated with 1ts deveropment. See 43 ULS.C. Hoy

et, seq,, see generaily, Clark, Waler A Watep Tisbgg, VYol, 11,
Chp. 8. One can equally note the iTederal purpose evident in the

‘ canstruction of Canyon Ferry to free tne natural flows of the

; Missouri for upstream development. However, 1t nerdly folicws
that since all upstream appropriators benefit from Canyon Ferry,
all sueh useré are diverting projecti waters. The tall cannot wag
tne dog in sucin a fashion, The purpcwe cf Canyon Ferry was to
reregulaté.flows of the Missourl to allow f{or uvssiream use, not
to demand tribute from all such future Ussrs For tpis bit of
federal largesse. Therefeore, except for tﬁc Helena Valley
Irrigation District, which area was sp:cifically éontemplated as
a place of use for Canyon Ferry waters, tne Bureau has failed to
demonstrate an appropriative intent to sell aodditional wWaters.

Alternatively, the hearings examiner conciudes that evern if

Canyon Ferry 1s witih the authority 2and has approsriated water [or
Vs

ya

&\ sale, rent or dictributiocn, no proztestion ror this use as agalnst
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the claims of other cpprooriators can be pad absent an actual

sale of the use of such waters. In Bailey v, Tintinger, sSupra,

the court was moved to construe the statytes therein LG aurhorize

dle, rent or distribution

te

the perfection of an appropriation or
upon the completion of the giversion works tnerefore Dy Uhe
untoward conseguencts tnut uhe éourt fersaw in atlewing Shird
parvies to control the rate of development of tne actual '
application of such waters to beneficlal use; .It i3 nect clear
from the opinion why the traditional tesc of reasonable dillgence
was not considered sufficient to meet these cnds, Ordinarily,
one would suppose thubt acts beyond Lhe contrul oi tue
appropriator would not in and ol tnemselives irasgune O

description of the appropriator's activities as beinp reasonauly

diligent in the ccmplietion of tne appropriation, See_generally,

Department of Hul, Res, & Gonser, v, Inluke Water Lo., i71 Hont.

416, P.2d (1977). To the exbtent, mo&eoverh that it is the wide
évailability of non-projece watérs that Ls frustruating tne
completé developmént of project waters, it would appear that
there 1is iittle state interest in encouraging these particular
types of developments.

In any event, the Bziley rule goes not appéar Lo sanction the
diversion of such waters until tne same are required or needed
for the purposes of the appropriation. The contrary construction
would abrogate the fundamental tenet of apbropriatibn law that no
appropriator may divert more water than is required for his

purposes. The application of this ruie would nct frustrate tne

incentive to purchase from such aeprepriators, for such "coatract

AACE B,
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waters"” would inevitably enjoy the oretection of a more genior
priority and sucn purchasers, as in the cese cf Canyon Ferry,
would have the ben={it ol stability or supply provided for by
storage,

Nor does the application of this rule lmpinge on any federal

purpose evident in the reclumation Lawa, 'n Ji

s

arilla Apache
o),

1
Tribe v, United State 657 .20 1126 {(10th Cir.) (198 the

L

(1%

t

downstream plaintifr sought Lo enjoin.a trans-mountain diversion
by the Bureau of Reclamuation to Tthe City of Albuguerque., The
court held thét the defendant City could not make a Ueneficial
use of the water at that time; and noted rhat since benediclal
use 1s the weasure ol even such a contraaltas right, sog 435
J.5.C., 372, the contract providineg for Lmesai te wiater delivery
was null and void. The effect of the decision Wwas to nrevent the
Bureau of delivering such water, which in turn left such water:s
avallable to the downstream plaintif{r until such tiwme as
Ceneficial use might be made thereot pursuaﬁt o the project's
purposes.

Analdgically, even I the bureau 13 ith present rights to
sell, rent, or distribute water, Lﬁls anplicant may wake use of
the waterslpf the Missouri River unptil nis uste 2onflicts with a
peneficial ﬁse established pursuant tc a contracted right.(4)

e i

b, No opinion is expressed herein as tu whether the state
imposed requirement of "ressonabdble diligence'" can be applied
where the result thereofi wouid ¢z Lo lumpinge on water
availability for federal project purposes. Seg genercally,
R.C.M. B89-808 (1947), repealed.
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STORAGE, STORAGE AND MORE STukAu

The title to this particular subsecton is something of a
misnomer. Storage in and ol itself is not an appropriation.
N
Rather, it is but a means of diverting water for the purpose of

making an appropriation,

"'Storage' may be delined as tne temporary sccumulation,
conservation, or tie storage ¢l water iur future use, as
distinguished frowm either "oirect irrigation" or
"immediate use." The water stored way be from two
sources: Filrst, the residue ifrom heuvy fiows or flood
waters during Uhe spring or winter months, where
economical use regulires the construction of reservoirs
for collecting these tragmeats for use when most
needed., Second, 1t may be trow the waters of the norwmal
tlow of the stream. The imgounding or tne storage of
water in reservoirs is not in anda of itself a beneficial
use of the water. "Storage" 1s not z use. The storage
1s merely an incident of the means of making the use
occurring between the diversion and the application.
Storage, therefore, like diversion and the conducting of
the water to the place of use, is but 3 "neans to an
end." The appropriatiocn is not made for the mere
purpose of storage; it is made for the irrigation of
lands or for svme other useful or beneficial purpose.
It might just as .well be saiu that the waters diverted
into a ditch were diverted for the purpcse of carriage
only, because thney are conducted into a ditch on the way
from the stream Lo the land. Under the prevailing
authorities the direct test of an appropriation is not
the method 1f diverting or carrying the water, but the
successful application of all the water claimed to a
vbeneficial or useful purpose."

' Kinney on Irrigatioo, at p. 1480

Despite their analytical similarity, hcwever, the storage

£9 A AR vy L,
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appropriation has always been heated as a distinct entity from

its direct flow counterpart. Whitoczmh_ v, Helena Watrer Works Co,,

151 Mont. 443, 4iu P.2ug 301 91968); lolbroovk [rr, Dist, v, Fort

Lyon Canal Co,, &4 Colo. 174, 269 P. B57# (1928); Handy Ditch _Ca,

v, Greeley & Loveland Irr. Co,, 86 Colo. 197, 230 P. hg1 (1929);

v

VACYy

,ﬁ

City and Counbty of Denver_ v, Northern (olo. _Water Ny

i

Distriect, 130 Colo. 375, 276 P.2d 992 91954), lckerman v, City of

Walsnberg, 171 Colo. 304, 467 P.2d 267 (1970); compare MCA

5-2-302 with MCA 85-2-505. Attacitinyg substantive consequences

o

)

Lo this difference inevitably breeds issuas 20 when a wide spot

1n a stream or diteh hus sufficlient storage incidents Lo Warrant

treating it as a storage appropriation, See_genwerally, dindsor

Res, Canal Co, v, Luke Supply diteb Co,, 44 tolo. 214, 98 P. 729

(1908).

A blind adhercvrnce to this distinction in circumstances that
do not answer to tne difference of :uch =zpprapriztiioens, nowever,
merely clouds the issues. Analysis is not furinered Dy merely
echoing:concepts in situations that do not zanswer Lo the need fot
separate'freatment. The fundameantzl distinction uetween direct
flow ana sporage claimants 15 that the latter may not bde
diverting from the ultimate source of supply at their time of
neéd. Moreover, storage claimants may be diverting a quantity of
Wwater 1n excess of this seasan's reguirements in order to

carry-over water for use in subSegueni years.
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An appropriation awarded to & ditcn iay be limited not
only as to volume vy 1ts carrying capacity, butbt.also by
time -- that is, the use of wWter through it 1s limited
by its carrying capucity, and a3 Le d:rection ty the
necessity of use -- and it may &:..o ve restristed to
some particular seascn or time of year. 4l1 these
characteristics do not apply to an apecopriation for
storing water in a resource." Windsor Reservoir T Capal
Co, v, l:ake Supply Ditch Ca., 44 Colo. 214, 98 P. 729,
733 (1908).

L]

The characterization of storage appropriation, then, yields a
notice to other water users, both exisnihg and prospective, that
diversions will not inevitably tzke place ai times parsileliog
that appropriator’'s time cf neged, =md toat the JLoruge
appropriator may be taking more Wwater iy wauld otherwise seem
necessary for his paerticular use 1n tnabl yezr.

This ability to divert water for storage at times that the
water is not immediately requiréo for peneficial use inevitaDly
prompts controversy wWith direct flow claimants a3 often it will
appear that a mere postponement of diversicns for storage wil
allow such direct filow users to odt2ln tneir ceeded suposly while
also proyiding tne storapg= appropriacor with the full measure of
his water{needs. 'Thus, the courts in this stabe have
consistently observed that the "prilmary rights" te the use or

water in a watercourse belongs to the appropriators of natural

flow, i.e. tne direct flow user. JSee Whitgomd v, lielena Water

Works Co,, supra; Donich v, Johason, 77 mont. 229, 250 P, 963

(1926); Gwynpn , Citvy of Philiipsburg, 156 Mont. 194, 478 p.2d B55

(1970).

L]

This adage does nol appear Lo operate as a substantive iimit
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on storage approprlators. Rather, it merely indicates that =%
any given time, it is incumbent cn the storage appropriator to
justify his interference with direct iow voes. Insofar as thils

principle functions to allocate the purden of proof, it 1is

inconsistent with MCA 85-2-311. Storage appropriations that

conserve water are to be en;ouraged, see Federal Laugd Bonk v,
Morris, 112 Hont. 443, 116 P.2d 1007 (1941), and they are
entitled to the exercise of their priority as against all junior
uses where necessary to fultill the puruoses uf tue
appropriaticns. See MCA 85-2-4G1(1), 85-2-4C5{7); suve & necaily

People v, Hinderiider, 98 tulo. 505, 57 ?.2d &94 (19367,

No appropriator is, nowever, entitled to waste the water
resource whatever the charccter of hiis apuroriation. The
principle of beneficial use is of paramount Lmportance 14 the

appropriation doctrine. 4Allep v, Petrik, 69 monct. 373, 222 F.

551 91924); Worden v, Alesander, 108 Mont,.206, SO P.2d 160
(1939). The record herein demonétrates_canclusively tnat the
Bureau is wasting water and wasting Lt in supstantial quantities,
and it is:.not necessary to distinguish between its direct flow
and storage uses 1in this regard.

The fuﬁdamental principle that defineg the Bureau's pattern
of operatioﬁs at Canyon Ferry is the desire to conserve
sufficient quantitles of water to protec; its uses througn the
"eritical years." Tnezse coritical yeuars are Jes:fjbeu by the four
low flow years of the Missour: in the 1930's. See MPC graph of
ﬁissouri River flows at Murony, 1925-1938, inciusive. These

water-starved years exhibited relatively dramatlic low fluws
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thoughout the year, and throughout the entire four-year period,
It will be notéd that since this time. there huve been a cumper
of years exhibiting rlows in th.s sanw order of magnitude. See,
e.g., 1961, 1966, 1973, 1479, Bureau of heclimailion nydrograph.
However, never since that Lime nave such ycurs cecurred
consecutively over a four year period.

This practice of thelBureau results in a primary reliance on
the direct flow of tne Missouri for its purposcs. Storage 1s
bﬁarded for the impending water-short years.. The result for
upstream development is little or no water Deing avallable
throughout substantial portiocns of sy given yuaf‘ “he issue
simply put 1is to what extenl aun ap.copriawor wmay divert nuWw tor
use in subsequent years wnere sucn oractices result in « shortage
in the year of diversion.

The concept of diverting now for uge 1in subsequent yecars 13
cast in terms of "carry-over™ storage. In tzrws of the
continuous use of hydroelecuric produciion, the term will be
somewnat-anomolous, as there is no definite end cf any water
yeur, Ihéeed "carry-over" storape reflects in degree from any of
storage. The intent is to take now for laper use, Carry-over |

balances out the lean and the rut years; Storage stabelizes rlows

~
R
i .

throughout any given year,

In Federal Land Bank v. Morris, 112 #ont. &45, 116 pP.2d 1007

(1941), the-court extolled the virtue Cl SLOrage and carry-over

storage generally, but curiously 13i.ed Lo decres only voluwme of
yater for that latter purpose. The deorce smorzced only tnose

waters reasonably required for uce in any particuler year.

Qy% ﬁ% %;EE;: "‘ 72 "V s S



However, it cannot be sa2i1u .0 view of the language used Taerein
that such carry-over was inteanded as nerely privilege, L0 be
foregone in the vent of subsegquent demand on the stream. Rather,
since the court talked in terms of a one-fitl limitation, 1t
appears that carry-over was intended to ve protected up to the
difference between the amount required rur ugeg in any pariituser
year and the capacity of the reservolir.

In Gwynn v, City of Phillipsburg, 156 hunt. 164, 473 P.od 855

(1978), the court concluded that the defendant cilty was westing
water, althougn there wes little aiscussion ol the concept of
carry-over storage. The rinding and ccnelusicn was apparently
predicaled on the défendant's inability to demunsitrate Lnat
waters in excess of the curre«nt years' regulrements were
roncztheless necessary for use in Impending Cry Jears.

The difficulties in dealing with carry-over stcrage s that
1t is nct subject to bright-line analysis; there 1s no litnmus
paper test involved to decipher its proper scope. An incantation
of the "brimary right to the flow belonys Lo the direct flow
user” masks the conplexity of the prooiem in this context. It
would be brazen for the Department toAuonc;uje that the critical
years will ﬁot occur agaln or that the Bureau Wwill never sut'fer
in the future from a reduced capécity Lo carry-~over 1Ls atlcrage.
It would be admitted by all that the future holds surprises for
even the most sophisticated and wary.

Nor can the problews be dealt with withln tne comforting
qonfines of estimating the reasonable raquilreaents Lor an

appropriator's particular purpose. The amounts of water requlred

¢
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for crops and the like aomit of a wmore scieatific precisica.

Rather the problems attwndant £o carcry-over steorapge are more
closely akin to factors describing an appropriator's duty to

utilize a "reasonable means of diversion", State_ei_rel. Crowley

Ic

v, District Court, 108 Mont. 89, 30 P.cd 23 914197, or an
appropriator's duty to apply tne water countenanced Dy his

appropriation 1in a reasonably efficient manner, See generaily

wheat v, Cameron, 84 Hont, 4G4, 210 p. 767 (1922) (leaky

ditecnes), Allen v, Pelrik, sSupra. These foymulas call for aén
exercise of broasder judgment, aﬁd Lhe concerns reflected tnereiln
come 1nto sharpesﬁ focus in groundwater disputes.

The issue in the latter scenario is often closely akin to the

orovblems of carry-over storage. Tnere the problem often arises

ct

as to how much groundwater snould be leri 1ntac (i.e. stored in
the ground) merely so that present users may cojey a "ressonable

pumping lift.™. See penerally, Colorado Springs v. Beader, 148

Colo. 458, 26& P.2d 5%2 (1961); HMathers v, Texaco, 77 N.M. 239,

4z1 p.2d 771 91966); Fundingsland v, Coloradg Ground Water

Commission, 171 Colo. 467, 486 P.2d 225 (1970); Mayman_ v. Murray
City Corp., 23 Utah 2d 97, 458 P.2d 861 (19631, Corker,

Groundwater Law, Managemegnl and Admin;étrat;ga. Mational Water
Fid

Conmission Legal,Study Mo. 6, (1971). v specific calculus of
factors can be generated with reference LO such groundw;ter
proplems, and ne specitic calculus is available for the present
problem. The critical issue 1s whether the Bufeau can reasonably

exercise its rights under the changed circumstances of
L

significant upstresm development. HMCA fy.2-401 provides that

wn
PR
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"(plriority of appropriation does not include the right to
prevent changes by later appropriators i«n the condition of water
occurrencé, suéh as the lncrease or decrease of streamflow or-the
lowering-of a water table, artesian prussure, or water level, if
the prior appropriatdr can reasocnably exercise hls right under
the changed conditions." |

The judgment called for by this test invclves a valancing of
the harm to the appropriator apgalnst the efectsrof his use on
other appropriators generalliy. IL is nol a relative welghing of
the value of the compebting uses. That rormula belongs tu the
realm of riparian law. In all evoents, the decisional equation
must be made against Lile backdrop of the suncurty 6l @ prior
appropriator status, with its concomitent lmpetus Loward the
development of Lhe wWater r;gource; witi, *re¢ . uveat that 1T 15 the
use of water itsell that is prot2cteu by the rirst in tiwme, First
in right regime, and not the particular manner of putting it Lo

use, except inscfar as protection must te afrorded the manner of

i

diversioh in order to fulfill the ultimate use,
of coﬁrse, not even great demand ¢n the source of suppl} can
abridge a brior appropriator's right .o use walter, 1P Loe |
exercise of such demand‘would result in any zipgoitvicant
disruption to the existing use. Outright traasfers ol water to
new and more procuctive uses are matters of the marketplace in
the state, as such enterprising persons ought to be avble to pay
mare for suéh Wwater ﬁhan it is worth to its holder. See MCA
QS-E-HOZ;HHOB. Conversely, an approprisior c¢anact sell what he

does not- own, and an appropriaticn only entitlies an agproepriator

gg;é%%; é%g |20 | g -§is



to_tha; amount of water reasonably reguired for his purposes,
which amount is in turn predicated an lewst 1n same measure of
the intehsity of demand on the sourcs, This seeming paradox is
implicit in the appropriation systen itself, f{he purpose 3!
recognizing the prior status of the first user is to maxiwmize the
use of water by providing security for the capital investments
necessary to implement the same. The senior status cannot be
blindly adnered to where the effect 1s Lo gefcat the purpose of
its creation. Any storage appropriator must as ~zasonable man
desire to keep his reservcir at a {illce leyel, but the result
thereof itself would cripple direct flow use in any partiguiar
year. In short, the desire to protect against deprivations in
future years would sacrifice much of‘tne available water in any
current year.

It makeé no difference whether the Bureau's intent ts opravide
for use éﬁross the critical period wWas neas&wabae At wne time
Canyon Ferry was planned or authorized. Subssguent develqﬁments

may make unreasonable whal wWas entirely appropriate at an earlier

time, Seg Conrow v, Hutfine, 48 Moubt. 837, 138 P. 1094 $1914);

Huffine v, Miller, T4 Mont. 50, 237 p. 1103 {1925); State ex-rel,

Crowley, supra; In re MWillow Creek, 74 Or. sg2, 144 P. 505

(1914); In re Silvies River, 115 Or. 27, 237 P. 2c2 (1925). Ar

appropriator need not utilize more costly divasrsion works Lo
promote the efficiency of nis wabter use wnen water 18 in
plentiful supply.- Tne same WOrks, however, @ay prove wasterul in

Lhe face of subsequent development and need.
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The Bureau of Reclamation nuas never beon forced to uurtail
any of its water uses due to a lack of wuter. See BR hydrograph,
Figure I, Department's Report. Indeed, the Burezu's uses rarely
require water in excess of the volume of annual flows in the
Missouri., See Departuient Report at ;. 5. wWoreover, the Jursau
approaches spring snow-melt run-otf in any year with Wwell over a
million acré-feet of storage,(5) The actual amcunt of
carry—ovér the Bureau controls is neot well descrinhed by 1its
hydrograph in any given year, because of the practice of the
Bureau in intentionally spilling water in anticipation of such
run-off. For exauple, although warter year 1967, following the

dry year of 1965, shows a "mere" volune of some one million

acre-feet, that volume was induced by intentional spills in

3

zbie 2, Department's Report,

?

October and November of 1986. See
Moreover, while not noted in Table 3, the Bureau was undeubtecly
inducing spills in'early spring months in 1967 in anticipation of
substantial run-otvt. (The MPC hydrograph shows otherwise

5. Some measure of the magnitude of the Bureau's storage in
relation to its use is reflecied by & recegnition that
2,000,000 acre-feet o storage woulu satisty the Bureeu's
claimed maximum of 7,000 crs for approximately 114G straight
days, assuming no dead storage. sege _3lso Department Report

; at p. 15 (averapge annual use av Canyon:Ferry, 3,800,000 per
year., o

1
]
(%)

b

|01l




2

inexplicable increase in flow during thode sauniths), In terms of
carry-over, it is enocugh to necte for present purspeses thutl eJen
after the low waters of 1973 and 1977, the Bureau was able Lo
malintain 1.5_million acre~feet or SLoOra/c until the time of rhe
ensuing year's run-ofl.

The chance of consecutive low flow years of such a character
and arrangément so as to retard the Bureau's uses 1S toc remote
to justify curtailment of uses On the upper HMissouri. This is so
despite that fact Lhat power production arjuss for a wmore liveral
allocation of carry-cver storage in 1ignt of e more drastic
consequences that would attend 3 lack of wabter for such
purposes. A use of water for electrical production cannot te
safely undertaken without some measure of security for stability
of flows tnroughout the year, [t is enougu Lo say for present
surposes, however, that significant upstred development would
not seriously threaten the Bureau's uses toc any material degree.
Indeed, upstream agricultural gevelcomant will inevitably serve
to protéct_the'ﬁureau against long-term snortages. Such uses
tend by their very nature to recharge groundwater resources,
whiech resources in turn act as natural storage resourvoirs,
recharging ;he surface flow_of streams over long periods.

The result reached herein will not impinge upon any federai

'

purpose evident n the authorization of Canyon Ferry. Tndeed, the

f]
T

current operation of Canyon Ferry is antitheticali t< the purpose
anounced by Congress. Instead of reregulating lows Lo natisty

’downstream power demuand, Lhe Bureau of Keclamaticn here clolms

protection for the very problem Lanyon Ferry was designed to
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alfeviate. Downstream power demand was te be satisfled by the
use of high flow waters redistributed by ;he doyice of
hydroelectric production. The Bureau's in;istence for protection
of its direct flow use of water trades uhe oroblems historically
associated Wwith the HMPC racilities for another set of an
identical character at Canyon Ferry. Such a cure 1s surely a
paintful one for upstream users.

The production of 2letrical power at Cinyon Ferry was given
fairly specific treatment by the Copressional documents, Senate
Document 191 indicates an expectation of » lirw output of
approximately 150;OOD,UDU Kilowuil pnowurs pet Yyoar. CSo= Jhge
136, This gquantus was envisioned as Lo powor surplos te the
réequirements of pumping water at the fazility, and Wwith Canyon
Ferry operating as a unit‘in the system ¢f reservolrs ccumprising
the feaeral activity in the Missouri Susin. Thus, Congress
contemplated that actual production at Canyon Ferry may be @ore
or less in any piven year, depending upon the actual availability
of water,

More importantly te Lhe present gssue, it appears that this
amaunt pf power was predicated on at net average power head of
100 feet. Senate document 191 at p. 136;. It is a well-known
fact thaprthe greater the hydraulic head in terms of vertical
feet, the less the amount.of water that «is reguired cvo produce a
given unit of electrical power., If one aciumes a not imgrobable
85% efficiency for the 35,000 kilowact pouwer viant originaily

designed for Canyon Ferry, approximately 1.7 million acre-feet of
L]

water would bLe required to generate the 150,000,000 kilowatr



1
S

hohrs intended. This is close asccord with the fHuo million
acre-feet Canyon Ferry wus designed o impound. (9}

The Buresu may nol mainfain its storage al maximuu level
merely to maxiwmize its electrical production through the use ot
hydraulic head. Sucnh a plan.of operation is probably a textbook
description of "unreasconable means of diversion". See 3tate €x

rel Crowley v, District Ceourt, supra. One simply cannot command

the wholé.flow of the stream merely to eaxtract and use an
unreasonably small prticn thereol. This 1S se-evan i the uwse of
water for electrical production yields a grester economic return
per unit of water than the use proposed by Lhe Applicant herein.
There are no preferences to the use ol wWater in unis state.

6. It will be noted tnat the Burcuu does not operate Lanyon
Ferry such that power is proaduced on a net average 100 feeu
power head. BR Exhibit 1 indicates that Che Canyon Ferry Dan
structure is 225 feet higi, and thal sa:ig structure usges 172
feet above the streambed. Ever sssuminrg a generous cistance
between the top of the dam anu Lhe storage ievel of & 3797
elevation ievél, it will be seen by inue Bureau's hvdrograph
that drawdowns are rarely in excess of 20 feet. o matter
wnat the precise elevation of the turbines, this results in a
far greater average nead thuan 100 feet, Morecver, by the use
of a number of turbines, the Bureuu succeads 1n proeducing
approximately U426 willion kilowalt nours per vear.

No opinion 1s expressed herein as to whal extent the Bureau
can alter Congressional expectations wnere such moditications
do not substantially frustrate projecti’ purposes. The 130
foot average head is, however, more consistent with
Congressional intent to free tne upstrezam b2sis for
development, as it implies reduction in storaie throughout
the year., The conciusion of waste wade herelin, however, 1s
predicated on the Bureau's current practices and
hydroelectric capacity.

56
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The concerns prompted by the Bureau's claims perein are

reflected in A=-L Catitle Co

v, United_3tates, (Colo.), 589 P.2d 57
(1979). Therein the downstream appropriatur alieped a taking
where a federal povernment storage project resuited in a lover
silt content to ﬁne water., The theretofure sili-laden waler
served to seal the plaintiff's ditches and thus silowed Uhe zame
quantity of water to be pushed furtner &crogs the place of use,.
The court rejezted sny property interest in such silt-laden
waters, and characterized the plaint;ff‘s mahner ¢of diversions as
unreasonable, The court noted among othcf things that
countenanciﬁg plaintiff's claims would frustrzie the state's
interest in the maximum utllization ol water. hny reduction in
flow upstream must necessarily resuit in increaged siit
precipitation in some degree, |

Similarly, altnough the present cperations of the Burelu may
be Lhe most convenient way tTo exercise its rignt, they cannot oe
insizsted upon where the éffecn 15 Lo deny tha use orf water
throughdﬁt such a substantial drzinage. The Bureau must begin to
use the sﬁprage it nuw s0 jealously protvects, and not "play the
dog in the manger Qith water hé does unt ¢r canncit uce for a
beneficial burpose when vither lands are erying for water. It is
to tine interest of the pubtlic thuet every acre of land in this
state susceptible to irrigation shali te irrigated." Allen v,

Pertrik, 69 Mont. 373, 379, 222 P.451 (1924,.
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MONTANA POWER COHMPANY

. th

i

Department has

L

Heretofore, on three separzte ozcazion
recognized a water rignt zttendant te the Lochrane Dam facility

tc the full scale of 10,080 cubic feer per secend. See In r

Wl

North Boulder Drainage District, Depl. Order 1/32 (appesl

pending), In_re Pettupiece, Dept. Crder /782 (appeal pending), In

re Monforton, Dept. Order 3/8Z (appeal wpending). All the permits

issued pursuant to these matters were rostricued to Llimiv
diversions to such times ags tne Cochrane tfacilily spllls Wwater.
A full discussicn of the nature of Montana Power Company'sruse
may bpe found there;n.

In none of those matters, hovwe.cr, Was any wiste made Lo
appear upon the pért of tLhe Bureau of Reclamation, Indeed, in 1

re_Monforton, the Departmwent specifizally addressea the concern

that the permitting process nov become a shield or barrier
insulating wasteful and/or Lilegual uses of tne water rescurce
agalnst legitimate claims to its use upon The part of prosgective

tive

D
0
ot

p

t

permittees, Therein it was suggested Lhal wiheire pro
apprOpriators maké a sufficient showing of waste upon the part of
any particular water user, and where the quantity of water wasted
1s pivotal to the issues of "unappropriated water" and "zdverse
affect to prior appropriators," such Appricarnit should be entitled
to a permit protecting his pricrity and a2 chauc2 to enjoin the

Wasteful use in a court of competent authority.

CA%E # lflohl e



Such an approacin vi..ala not inevitably amcunt to a cry in the
wilderness in the present circumstances. 'The Yearings Examiner
believes that the Bureau of Reclamation could, or perhaps must,

in view of the evidence of Congressional intent detailed herein,

fa

pass through its storage structure Missouri River flows at the
‘time of need of the Applicant herein without in any way atfecgting
its own watér uses, -Thése flows, coupled with the reﬁurns from
the Bureéﬁ's hydroelectric use and other, intervening accretions
petween .Canyon Farry and Cocuirane, might well result in spills at

Cochrane in many years at sucn times that this Applicant would

nave need of the water resource,(7)

7. Cochrane Dam 1S the pivotal unit in tue Montana Pover Company
collection of mainstem hydroelectric facilities, anc it 15
apparently used by the power ccmpany ior pLanning the
operation of all these facilitlies. Tnis result stems fro
the relatively high turbine capaciiy at Cochrane in reiition
to the capacities of the othier hydroelectric units. When
Cochrane spills water, the probabilities are very high that
all other Monnana Power Company units will also spill water.
This is so despite the fact that Cochrane has sources of
supply (Smith, Sun and Dearuvorn Rivers) that sre not
availabie tc certain upstream (iPC units.

The grapn of flows at Marony ingicates that seills at
Cochrane occur for relatively lenaginy periods wnen the
precipitating factor for such spills are waters derived from
the Missouri River with its relatively mzzzive drainrage.
Wwhile the infiow from the Sun, Dearcors and Saith Rivers may
cause spills at Cochrane without concomitant spills upstreanm,
said spills are likely to be insigniticant 1n duration.

-30-
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1
The foregolng assumes, of course, Lhail Moncana Puver Cowihif

is now entitled to tne asaditicnal suuntities of water thuel have
been imprperly stored or oltherwise wosted at Lne Canvyon Terry
.

facility. The resolution of this 1ssus demanis a closer scrutiny
of the nistoric relabionship betwesn tn% patvaern of uvses ail
Canyon Ferry anu the ute 6 Lhe wdler resvures Ldothe Muntara
Power Company.

As previously intimarted herein, Hontana Power Company had
perfected rights to the use of thie water of tne HMissouri Hiver

drainage for hyu.oelectric purposes prior Lo the constructicn and

development ot Canyon Ferry., Only nMpC!

[€7]

Cochrane facility 1is
wholly junior to the rights attendant Lo trniu federal
enterprise. The construction of the massSive reservolr upstredm
from the MPC tfaciiities and the instrlzoviop ot The
nonconsumptive hydroelectric us<e in conjunction Loerswlih
obviosusly resulted Lo some rathier lar-reachiiag jenefits for the
power company. Theretore, while it appaar; that the then
existiné MPC hydroelectric units nad Lurbine capacitizs
approachfng'the upper Liwits of Missouri River [Li0WS, much <f
these capacities must necessarlily have gonic ure¢uercised

thiroughout much of any glven yesr after spring run-oft tliows in

= 120
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thé Missouri had subsided. The initiatien of hydroelectric use
at Canyon Ferry stabilized the flows of the Missourl rfor
downstream use, curtailing peak flows {rom snow-nelt run-off that
would otherwise have run Lo wagte and cistributing such flows
iater in the vear when Missouril River {lows nave subsided. In
effect, Canyon Ferry performs a storage function for Montana
Power.(8)

There iS, of course, nothing intrinsically wreng about such
an arrangement, and indeed, to the exteal that tue Bureau is not
wasting water, Montana Power Company has standing to protect its
interest in such return flows. See Ciny of Veleazs v, Rogan, 26
Mont. W52, 68 P. 798 (1902); [n re Hoviorsen, Dept. Urder fupra.
Appropriators in the state have vested rights to mailntenance of
the stream conditions as of the time of thelr resvective

appropriations, including the malntenance cf return flows {rom

8. Except for the 47,500 acre-feet reserved in Canyon Ferry by
contract, Montana Power Company maixes nc zlaim to store water
in Canvon Ferry in 1ts own righv. No issue 1s tnus presented
as to, the merits of such a c¢claim, nor Wwhaothner such astorage
would be entitled to a more wide-rangrng proftection than tnat
indicated herein for the Bureau of Reclamation. -
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existing uses.(9) Yvee Creek v, _Lozeman

1% Mont. 121, 3¢ p. 459

(1894); see generally Dahlbers v, _Cannon, 84 Mont. 68, 274 P. 151

a

(1629), Loyning v, Rankin, 118 Hont. 230 188 PL2d 1006 (19uE,

Mclntosh v, Graveley, 159 Mont. 72, 495 t.Jd 166 (1972); Lokowich

v. City of Helena, 40 Mont. 575, 129 p.2d 1063 (1913); Edrmers

Hignline Canal Reservoir Co. V. City of Golden, 129 Colo. %75,
272 P.2d 629 (1954). This doetrine is equally applicable to
return flows from waters ultimately deriveu trom storage. It
would be impossible, as a practical matter, (G differentiate
"stored" waters from "direct rlow" waters ip most instances at

g. The nearings examiner notes that reclumdvion projecis
evidence a Congressional intent vo have the ultimate user
repay his snhare of the costs ol the seme, See generaltly
Clark, "Water and Water Hights", Vol. 2, Chap. deo Lt as
arguable tnat this federsl purpose precluaes incidenta.
benefits of the return flow from reciamaticn uses pursuant Lo
state law, and instead requires a continuous cnaracterizatlon
cf such waters as "project webters.” See _generally, Ide_v.

United States,.263 U.3. 497 (1924); Damspers Jitel Cos V.
United States, 269 F.- 80 (8th Cir.) (1520); United SLales V.

[§ I

Tiliey, 124 F,2d 850 (8tn Cir.) {1941), cert denied; SeBtE M
United States, 316 U.S. 691 (1542); Hudupzig ©ouxiy
Conservation & Reclamstion Dist,v, Roubing, 213 F.2d 425 (Stn
Cir.) (1954), cert, denied 348 U.3. 633 {1954 ;; Nebraska V.
Wyominig, 325 U.S. 589 (1945). No claim is made nereln in
tnis regard, and these returns are for present purposes
characterized as waters in the "unappropriated water®
formula., The power company has no vested interest in any
particular source of supply, so long as the measure of 1its
appropriative share is available at its "headgate™., Kelly v.
Granite Bi-Metallic Consoiidated Min, Co,, #1 Mont. 1, 108 P.
785 (1910); Featherman_v, Hepnessy, supra; Ronich Vv, Johnson,
supra, ;

~ASE #1201



any given point.(19) See discuésjon ot storage, 1iafra.

However, the application of this doctrine necessurily presupposes
the scope and extent of Lhu original appropriation. The amount
of Montana Power Company's appropriative claoim iz a product ol

the quantity of water it has put to¢ beneficial uvsz2., Quisley Vv,

McIntosh, 110 Mont. U445, 103 P.2d 1067 f1640); Featherman V.

Hennesiv, 43 Mont. 310, 115 P. 983 (i9311); Whitcomb v, Heiena

Water Works Co,, 151 Mont, u4u3, 444 pP.2a 301 (1668); LonroWw Vv,

Huffine, 43 Mont. 437, 136 p. 1054 (1914); Peck v, Siwors, 101

Mont 12, (1935); Gilerest v, Bowen, 95 Hont. 4y, 24 pP.2d 141

(1933); Green v, Chaffee Ditch Co., 150 Ide. 191, 371 P.2d 775

+

§1962); Holmstrom Land Co, V. Meagner_ County tiewlan Creek Waker

ist,, 36 St. Rep. 1403, _____ Mont. 404 P24 1060 (14979);

— e ]

Brennan v, Jones, 101 HMont., 550, =o 2.0 697 (i93niy MWesuminsker
v, Church, 167 Colo. 1, 4448 P.2c¢ 52 (195875,

The record reflects that Cochrzne has ut.iized approximately
10,000 cubic feet per second befcre July 1, 1973, the elfective
date of the Montana Water !ize Acl snd L& adyent oi the permitiing

10. This vested right to return flows from waters ultimately-
derived from storage obtains evuen Lhough the downstream
appropriator has no interest 1n» situ te. those waters stored
that would otherwise have gone Lo wauie. 2o€e€ Donich_ v,
Johnson, 77 Mont. 229, 250 P. 9063 (1Y25}; Federal Land Bank
v, Morris, 112 Mont. 445, 116 p.2d 1007 91941;); see al:so,
Rock Creex Ditch & Flume Co, v, Miller, 93 Mont. 248, 17 p.2d
1074 91933); Mannix & Wilson v. Tnrashec, 95 Mont, 267, 26
p.2d 373 (1933). The storage appropristor meay not extend or
otherwise modify the essential features of his appropriation
to the detriment of other appropriators. '

73
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process., The record is equally reveal.ing tnat there are
substantial parts of any given year yhcre the uvse of water at
Cochrane has not approacned this volume due to tne unavallability
of water at this point of use. This being so, 1t 1s arguable
Lhat any“additional use of water foustered by an increased
reliance on storuge by the Bureau would wnecessarily constitute a
new and-enlarged appropriaticn at Cochrane during those months
Wwhere historically there nas been a scarcliy.

Extensions or enlargements of historic rise amount Lo new

appropriations. Featherwan v, Heanessy, supra; Quigley v,

Mclntosh, supra; Luppeld v, Lewis, 172 M, 280, (1977). This
concept logically includes not only excensions .o the cipacity of
use (e.g. iﬁcrease‘in land or capacity of turbines), odut &lso
extensions in the time of use. FPeck v, Siwmon, supra, Gallifer v.
McNulty, 80 Mont. 339, 260 P.401 (1927;. Thus, it appears that
any extension of the time of nmaximum use cf water at Colhrane
amounts to a new and extended uwue, which usSe must necessarily be
junior io the claim made herein.(11) See MCA 24-2-301 (1431),
MCA 85-2-401(2) (1321).

- e - ——

11. Even assuming arguendo that Montana Power has ccmplied with
the statutes regulating the doctrine of relation back, See
murray v, Tingley, 20 Mont. 260, S0 P. 723 (16897), ithe long
hiatus between the initiation of the use at Cochrane and any

"prospective use of additivnal flows from Canyon Ferry does
not comport with the requirement of reasonzble diligence.
See generally, Dept, iat, Res, & Consery, v, Intaxe Water
Co,, 171 M. 416, 55& P.2d 1124 (:377), General Agricujture
Corp, v, Moure, 166 M. 510, 534 P.2d 859 (1975), Apuagonda
Nat, Bank v, Jonnson, 75 Mont. 401, 24 P, 141 (1926).

-
N
|
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The hearings examiner notes that distinguishing betweszn
established uses anug additional iacrements of use wust have sone
sensitivity'to the requirements of admin:isktering a streab
system. “Vagaries ig natural flow znd the vicissicudes in demand
won that flow will never yield a consistent benchmark against
which additives to histouric use wiil stand ip stark contras
For eample, 1T 15 cominon knowiedge that adaitionae!l diversions
from a watercourse for irrigation will tend to augment the source
of supply in late summer and full moptary as seepade [rom the

eg

trn

irrigated lands percolates back to the ulfisate source.

penerally Smith v, Duff, 39 Mont. 382, 107 P. 934 (1909). It
Wwill hardly due to characterize the use of these 1nduced
accretions as additional appropriations resulting in junior
priorities for the {irst irrigatur oo the sourcee.  The limit of
an appropriation cannot feasibly be n1scriued on an hour-te-nour
or day-to-day basis.

These sorts of uncurtainties are evident inltha present
record to some degree. That is; the return flow from the
Bureau'slhydroeleétric facility is rot a constant value. ‘The
winter flow figures from Table 1 ¢f the legarftmenti's reportl are :
likely to Sg descriptive of tnese returnsj. Nor will the rlows
from the Sun, the Dearborn and the Smith Rivers, which are

‘tributary.to the Misscuri below Canyor Ferry and above Cochrane,
be constant in velpcity. Thus, fluctuations in the amounts of
water avallable aure inevitable, whatever the time of year. See

Average Daily Flows &t Marony UDau.
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This uacertaintly need not leud tu haplass hand-wringing for
present purpofes, however, s5iuce one gon aonetheless econziude

with a reasonable Jdegree of conviction that 3such Jiows have nevaer
been of a magnitude to ailcw the Cochrune facility to run at full
capaclity throughout major portions of the year. Indeead,
commencing with a p&kiod around it middle of July, it would-
appear that the [lows of the Missouri Rivéé are unly sporadically
sufficient to satisfy the cosipany's direct fiow nzads.

in such circumstances, Montazna Power Comgany should not be
alforded the windfall of additional waters thet might be derived

from Canyon Ferry. Particularly '1s this 59 where the result

(L

wouly be to accord an appropriator the ennire fliow of th
stream, Whille ticere 13 no inherent vice 1o appropriating Lhe

entirety of a stream, Hettler v, Ames Heaity. 51 Monu. 152, 201

.

P. 702 (19521); Merpe v, Forris, 120 Soon, 210, 747 P.2a 195
(1952), such monopuliies should only bhe re2ouninad in Zivuations

bespeaking an hilistorical rellance Lhneracn. 2Jge generally,

Eit;patfick v, Montpowery, 20 dMzeo, 181, =0 9. U416,

The dé;erminaticn of the scope uind extent ¢f Hontarnu Power
Company's use and sppropriative cluim witn attention to differenﬁv
portions of the year cannot te sald te lnvolve such imponderable
difficulties that any ingquiry into the same woull be a fruitless
task. MAs in other human problems, into which varying factors

enter, 1t 1s not Lo be expected thav ¢2iuits ¢an ve gotalned with

absolute mathematical cercainty." Lonich v, Johnson, 77 Mont,

229, 253, 250 P. 936 (1906), sec_uiw: iilendale Irr. Co. v, State

Water Conservaiion Board, 113 Hent. 836, 127 P.2d 227 (1942).



The fundamental focus of the appropriation dectrine is the
protection of the reliance interaests of the user ol the water
resource. The arid charzeter of the "Great American Desert”
demanded a repudi;tion of the riparian system of water rights

spawned in the lush countrysides of Eugland. Sge general.y

Mettler v, Ames Realty Co,, 61 lMont. 152, 201 P, 702 (1921).

The develapment of the water resource in Montana requ}red
more protectioen for the capital.inuestments required to implement
the diversion than was available with riparian notions of
"reasonable use' and sharing in times of snorftage. To eAcourage
the development of the water resource, then. th. Tulisman of the
appropriation doctrine became Uie exclusivity of use by an
apporpriator, such that he who was “9irst an Siwe? became "ilrst
in right." MCA 55-2-801(1) (1981); MCA 85-2-406{1) (1981},
While the phyéical factors deterwining the amount of water
zvailable in the source of supply may continue to plague an
appropriator, ﬁncernainties as to supply threatened by man-made
alterations were curtailed by the cppropriative doctrine.

This gytem does noi entitle Montana P2.wier COmpany to thea
windfall of additional flows, as the cperétion o5 tne MPC
facilities reflect no reliance upon them. The 1mpact of tiis
Applicant's use and others similarly situated with future claimﬁ
to the water resource will fall totaliy on the Bureau of
Reclamation. The returns from Cuiyon Fercy uses will remain

unabated, and prooably no better index of the lack of adver:ze

affect can be devised than that conditions remain substantially

the same both before and after ine claimed zoproprianion.




r

Hohtana Power Comipany can Yreasonably exerclse its rights" under
the changed conditions prompted Ly adaitional upstream
development, since no change 1n £Nc exercise of its assorted
rights can reasounably be envisioned. sSeg MCA 85-2-401 (1G681).
When "conditicns change as Lime pa33esy and the necessity rer
the use diminisaes, Lo thne extent of “he lescened necessify the
change enures to the benefll ol subsequent appropriators having

need of the use ... " Conrow_ v, Huirine, L& Mort. 437, 138 P.

1094 (1914); se: alyo Hulrine v, Miller, TH Mont. 50, 237 P. 1103

(1925). Where the use prompzted by the additvlional wateéers would

1

significantly expand or eniarge such subsequent appropriations,

however, tne venefit of such waters 1is made by wav of adaitional

appropriations. RBut see ceneraily, Earamer Hes. & Zrr. €O, Y.

Fulvon Irr, Diven Ca,., 108 Colo. 482, 120 P.au 106 g1591), Xaess

v, Wilson, 132 Colo. 443, 289 P.2d n3n (105%), Grandy Ditech & es,

o

Co, v. Hallenbeck, 127 Colo. 23t, &% .24 965 (1923), Nercn

Boulde armer's_Diteh Co. v, Legpeti [itch & Res, Co., =3 Cola,

522, 168 E.'2u2 (1917) (abandoned waters revert tc the stream in
the order of the priorities thereon).

This same result obtains with respact Lu Lhose hydroelectrié 
units of Moptana Power Company that are aft leasc 1o soue respect

ttendant o these

7,

senior to the uses of Canyon Ferry. Tne use
J &

t
o

&

facilties can be protected only Lo the extert of Tnelr raliance
an the water resource.

However, it does appear that this rellance nas been Lo sSome
Fxtent altered by the operation of Canyon Ferry itself. That 1is,

some of the [iows of the HMissouri that would otherwise huve been
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utilized by Montana Power Cowmpany berore the consiruction of

Canyon Ferry are now capuured amd scvere: Uy fthe Bureau of

feclamation. As indicated elsewhere hereir, thne federal

-

government does not pperate its Cuellity in recogniticn of prior
rights; it takes the waters of tue Missouri so long as it has a
place to put theim.

To the extent that ﬁontana Power Company's rights are already
being infringed, it will not do to have this Appililcant and others
like him predicate additional adverse affect upon an existing
continuing ihjury. The finger-pointing this approach suggests 1s
Delied by the substantive doctrine 1% sServes Lo mploment. A
senlor appropriator's rights are cumulatlve and rnieb severable,

city of Helena v, Ropan, supra.

The mere fact that Lhie patiern ol rlows has teen albuersd does
not warrant a conclusion of adverse eifect, however, A senior
appropriator may have a right to cumpel the miintenarnce of flows
such that there is a sufficient yuantity of water at his historic

lace of need; but he is of courss not compellec %Yo maintaia that
; 5

use that is otherwise worthy of protection. See Cook v, ludson,

supra, Wosley v, United States Borox and Chemical Corporation, 78

N.M, 112, 428 P.2d 651 (1967); but see Spaulding v, Stong, U6
Mont. 483, f29 P. 327 (1913) (not incumbent on senior to make
demand for use of water). |

In the ¢ircumstances herein; this Apﬁlicant aaa others _ike
him will not add to any alterations ip flow 50 long -as Cunyan

(The shurp rise

..,
o 1
o
)
-
7
T

Ferry maintains 1Us accustomed patie

and fall of high flow periods where spills occur at Canyon Ferrcy

B . ;



inhicate that even substuniral Jp:tchn developrens Uiil vniy
have a de minimus effect on uses vredizabted on nigh-flow
waters). Tﬁe hearings examiner caunot ignore tne evidence LO the
effect that Montana Power Company and whe Bureau of Reclamzlion
operate Dy apgreement or concert to maximize tne pcwer bene=fits
from the flow of the Missouri. iHor need cne ovurlook what would
be an entirely}ranibnal yudgment upon tne part of the Montansa
Power Company tO rurego maxlaum powear ceedancliun 3aoany given
year in return for "additional storape® 214 a wore stable
production of electrical power throughout the year in its public
utility enterprise., Thus, even thoﬁgn th; pattera of tiows
historically available to Montana Power Company had been
disrupted Dy operations at Canyon Ferry, 1t does not follow tnat
this variation amounts to an adverss effect, particulerly where
the Canyon Ferry operallion results in 2 “act penedit™ T Hontana
Power Company and there 1s no indication thet ohis cownstreéa®
appropriator would <lect to treat such Jdescriptions asg an
"adversé sffect”. This answers fuily llontana Power Company's
disagreeménts witn so much of the Department's revort tnat

assumes satisfaction of tie Bureau's rights equutes with



'l _ ;
saturation of MPC's demands. (1)

An appropriator may nct call the river wacre additional
quantities of water will not reach npim <t his historis time and

place of need. Raymopd v, Wimsggte, 12, Heont. 551, 31 P. 537

(1892). Nor can Montana Power Company clailm protezsction now for
the derivative benefits that accrue oy & ggregulation of Missouri
River flows by Canyon Ferry as against all future upstream
users. An appropriatorts vested right'to maiatonance of the
stream conditions at the time of his appropriation does nct
emorace any vested interest in the zoatinuation ov wasteful
conditions on a stream, the principle ol tznelicial use beilng of
paranmount importance'in the appropriation doctrine. &LLEQ_AL
Petrik, 69 Hont, 373, 222 P. 451 (1324},

Alternatively, the hearings exaniner concludes that 50 wuch
of Montana PcWer Company's claim a#1nst upstrean development
that is preugicated on the use of return lowes from Canyon YFerry
has been preempted oy the federal purpose evigenr i tLhe
construdtipn of Canyon Ferry. The wanner of expression of
federal interest is not important; whether it pe the "bursting
bubble" or the "snifting sands," where the intent is clear state

+

12. The Montana Power Company's evidence in this regard was
designed to snow that spilis at Canyen Ferry vo not
necessarily equate with spills at Cochrane. This variaciorn
may be relatively great in terms of the magnitude of spills,
but the differential in the times of spiltls do nct apuesrr ta
be of a serious magnltude. Comopare the Bureau cof Reclamatlion
hydrograph with MPC's average ”"i'v fiows alh Cochrane,
Indeed, it would be difficult to envision a scheme of river
mandbement that could recogr;ze such slight variations in

¥ most instances.




1dw must yield. California v. Unitzd Statss, supra. The history
of Canyon Ferry recited herein maweo 1T clear tnat tne Tunction
of Canyon Ferry was to regulate flows of the Missouri to satvisfy
the power company's rights so tbat upstream development might
take place. Indeed, the Bureau of Reciamation was so confident
of the prospective success of Canyon Ferry in this regard that
Hebgen Reservoir, a regulating facility of the Montana Power

Company, see Jeffers v, Hontana Power :o.. 68 Hont. 114, 217 P.

652 (1923), was predicated as the stcrage unit for a prooosed
massive irrigation proiect around Thnreg ©orks, Montanz, Tnhe
implied premiSé Wwas necessarily that sucﬂ storage was avallable
due to lack of need theretore on the pirt ¢t the power compaﬁy.

S

leo

e Senate Document 191 at pp. 03 and Hy.

It would hardly cue to further thnis fezeral interest TO have
the downstream poWwar coupany converu the ircreased refturns from
the Bureau's use into additional dwisenrds on wpsiredr 20N 2es,
Montazna Power Company in these circuwstznces hdo no vested
interest in & Congressional choize of power revsanues to recoup
the capital expenditures reflected by Canyon Ferry, or in the use
of a hydréelectric snterprise vy the Jdureau to fulfill the
project's purposes.

The duty in all events of upstrezm user's cn=n, is only to
l1low the volume ﬁf water reflecteq by the natural flow of the
Missouri to reach MPC's hydrogi=scuiric fac;libies at such times
that such flows are less than the turvine capacities of the
same. To the extent that the Bureau is drefting froem staorage,

upstream divers:ons Can make use ¢f natural flows as the

AAQE H (20l
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necessary affect of tne use of sucn stered waters is to aupnent

the flows of the Missouri. Daring wmych of the yeor whien the
Missouri River exnhipits relatively low {lows then, this federually
instituted exchnange system fully sat:isries the power company's

rignts.(13) See generally, Figure 5, Department's Report. (This

13. COne can go even futher 1n Lnls general regard. To tne extent
that the Bureau's diversion patterns ars necessary for 1Ls
uses, any discriptions in the nistoric patter of watler
availability resulting in water deprivation at the MPC
facilities mignt simply result in a technical "“taking",
compensation therefore being unnecesssry in view oif the net
benefit to MPC from the Canyon Ferry Project. 3ee generally,
United States vy, Fuller, 409 U.S. 428 (i973). Ordinacily,

wnen Congress exercises a federal power, itae paghtl of eminent

domain is implicit if "necessary and proper™ to the executicn
of that purpose. See United Srnztes_v, Getrsvhuryg Elec, HY

Co., 160 U.S. 668 (1896). The wuplivation o0 thig principle

in the present matter 1s protclematic in view ot the dictum in

United States v, Cglitornia, gentg, Lo bhe effect that w 8 of

the Reclamation Act authorizes the use of eminunt dowmaln by

the federal government only Lo Lue same extent a5 a private
person enjoys such power in the prcject state. Rdt see

United States v, Gerlach Livestock €o., supra: lLvanhog

Irrigaton Project v, ticCracken, 5Upraj Dugan_v. Rapk, 372

U.S..609 (1903).

Alternatively, it might be argusd that the stabilization of
stream flow by Canyon Ferry left Montana Power Company in a
better position than before, and thus perforce this entity
could reasonably exercise its rights under the charngeq
conditions. See MCA 85-2-401 (19¢8i}. 10 the exieat there 1s
no claiw against Caanyon Ferry, there 1s no claim agsinst
upstream users diverting water nrot required at Canyon Ferry.
however, Montana Power Company “rights" are not simply Lo
sell electricity, but to use water to produce the same. . To
the extent, Lherefore, that material deprivation occurs Lo
the appropriative interest 1in naving this historic quantitvy
of water being available at the nistoric time and place of
need, it is perhaps immaterial that tre interfering
appropriator makes other water available and other times for
the exercise of a new und "different" appropriation.

Neither of these proolems need be resclvid nerein, however,
since it otherwise appeers that there 1s water avallble for
this Applicant's use at least 1In Siitg yodrs.




)
figure 1s skewed to reflect oniy che vettar years S0 HMissouri

River flow. fHowever, years cf low flow will augment the use of
storage at Canyon Ferry, and ald upstream users in this regard).
The foregoing demonstrates that there will be, at ieast 2t
times in some years, unappropriated¢ waler in the amounts tnls
fpplicant seeks and througnout tue period during which the use ol
water 1s Sought. No more need be declded and a ligization of
diversions to such times as Cochrane spills 15 ﬁnwafranted i

view of the waste at Canyon Ferry.

§. The Applicant's use will not adversely aff=ct the rights
of a prior appropriator as 1t would neot inevitabdbly or

unnecessarily octherwise required for downstream use. Applicant

nerein is junior to senior approprlitirs and muss in @ll evects

cease dibersion Wwnen water 1s reguired [or seﬁi;r demands. MCA
85-2-401(2) (1981), KCA 85-2-312(1), B5-2-400 (1981).

9. Tnhe Applicant has a fixed and derinite plan To
appropriéte water, and 1s not attempting LO speculate in the

water resource. 3See Toohzy ¥, Campnell, 24 Ment. 13, 00 r. 396

matter the

Y
w

(1900). It is true that at the hearing in thi

P

Applicant oﬁfered to amend nis apnlicabticn &g coatorm to the
Augﬁst g termihal'date for new diversion contzined in the
Department's report. However, this action was apparently ia the
way of an offer to compromise, and it Jdid not appear to reflect
an ilntention to abandbn diversions after such date per se or

otherwise indicate any lack of nead ror water &fter such tlme.

No prejudice should accrue LG applicant dnder trese

ASE H 1201k -



~ircumstances. S=e generully, MRE 408, MCA 26-1-701 et. seq..

WHEREFORE, based on these FlnleS% of Factﬁand Conclusians of

vad.

o
Pl

[ 3]

Law, the following proposed arder is narany 1

S

Subject to the terwms, limitations, aud restricticns described

velow, Application for Beneficial Water Use Permit fio. 12016-s41G
is nereby granted te Don Brown and Gerald ﬁallel & partnership,
to approprlate 100 gallons a wminute up Lo 32 acrenfeet pﬁr year
for new sprinkler irrigation of 12.4% acies aers or le s located
in the SE1/4 of Section 1, Township 2 South, 3355;_6 West.
Waters provided fur herein shall not te diverted prior to April
15 of any given year nor subsequent eo Septembé;.ﬁb ot any giveﬁ
vear. The source of supply shall be the Jefferson River,; &l a-
point in the SE1/4 3SH1/4 S§1/4 of Section 1, Townsnip 2 South,
Range 6 West, all in Madison County. The priority date for inis
permit shall be March 31, 1977, at 1:0% p.m..

This permit is subject to-the following exzressed conditions,

restrictions, and limitaticns.

A. Any rights evidence herein are 5ub ot to 511l pricr and
existing rights, and to any flnPl d#tu,m-nazzen oh ;hes~ rights

as provi&ed §y a Montana law. Nothlnc herein shall be construed
Lo authorize'the Permittee to divert'water to .the detrimzat of '
any senior appropriator. | ‘

8., Permitte= shall in o event cause o bg diverted from nhé
source of supply more water than is reasonably reqﬁired for the

purposes provided for herein.

CACL H# ;025/0
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~unavoidable consecquence of the came. .

3 C. Mothina he;ein zhall Le cnﬁu';uod L0 elmeot Sr roeduce the
Permittee's liabilicy for damzaocs which oAy Le Coused oy the
exercise of this permiv. tor Joas the NDeparcient in issuing this
permit acknowledge liability for d&magus cousecd by the enercise

of thiz permit, even if such damara iz NG HesTsgary anc

HOTICH
This Proposal for Daecision is cffecred for the review of all
parties of racozé. Cchiections and exceptions mus-t be filed with
anéd received bv the Departmant of MNatural Descirces and

Conservation on ar hefore July 1, 1502,

b

: . .
DOME this & ___ dav of

/
|

/

tatt
_ NDepartncnt of Matural Reszources
: and Conservation
= . ' 22 8. fying, Uoilera, 87 59620
] - C(406) 445 - 3%02
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AFFIDAVIT OF SERVICE
FINAL ORDER

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Cpnservation, being duly sworn on oath, deposes and
says that on 2 r 1984, she deposited in the United
States mail, mail, an order by the Department
on the Application by DON L. BROWN, Application No. 12016-s41G, for
an Application for Beneficial Water Use Permit, addressed to each of
the follow1ng persons or agencies:

h I Don Lis Brown, 1050 Broadway, Helena, MT 59601
2. Bureau of Reclamation, P.0. Box 2553, Billings, MT 59103
3. US Dept. of Interior, P.0. box 1538, Billings, MT 59103
4, James Walsh, Montana Power Co., 40 East Broadway, Butte, MT
59701 :
5. D. Scott Brown (hand deliver) - -
6. Ronald Waterman, Attorney, Box 1715, Helena, MT 59624Ck2uu!¢%2120o3J
7. T.J. Reynolds, Helena Field Office (inter-departmental mail)

8. Gary Fritz, Administrator, Water Resources (hand deliver)
9. Montana Power Company, Butte, MT

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

W,

STATE OF MONTANA )
' ) ss.

County of Lewis & Clark ) -

" On thlsc;’—_,{é?f day of%, 1984, before me, a Notary
Public in and for said staté, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed -
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above
wrltten.

W

Notar public \?’ he state of Montana
Re51dlng at r Montana
My Commission explres o % e






